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PROSPECTUS. 


The InsuRANCE LAw JOURNAL will be devoted to In- 
surance Law and the interest of Insurance generally. 
There is no branch of law or business, which seems so 
much to need a legal journal, specially devoted to its 
interests, as that of insurance. The law pertaining to 
this subject is of recent origin and much in regard to its 
. principles and application remains unsettled, while the 
growth and changing character of insurance business, 
the increasing wealth and power of insurance companies, 
and the number of States over which the operations of 
these companies extend, are raising new and important 
questions, and the courts are continually rendering de- 
cisions modifying the law in its application to old sub- 
jects, or adapting it to new subjects and circumstances. 
Our legislatures are constantly changing and adding to 
the statutory laws, as the necessities of the case, or the 
caprice of the public, demands. With the exception of 
works upon marine insurance the treatises upon this sub- 
ject are comparatively meager. There is not a single 
work in this country devoted to Life insurance, that sub- 
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ject, and even Fire insurance, being usually crowded into 
one or two volumes on Marine insurance. 

Few lawyers have the opportunity of consulting the 
reports of more than three or four States, while in our 
largest libraries we are often compelled to wait two or 
three years for some of the regular reports. Business 
men interested in insurance, who, of all others, need to 
to be familiar with the law affecting them, are still less 
provided for. There is not a single work in any depart- 
ment calculated to meet their wants, and the Insurance 
journals do not profess to cover the ground, except in 
general matters of news. 

This Journal is intended to meet the wants of both 
lawyers and business men. It will each month contain 
two or three leading articles upon legal subjects. It will, 
also, during the year, give a digest of every insurance 
case decided in the United States Supreme Court, and 
in the State Supreme Courts, with a report in full of 
the most important cases. This digest and report will 
in every instance be made from transcripts certified 
by the clerk or reporter of the court in which the de- 
cision was rendered. The most important cases decided 
in the United States Circuit Courts, and in foreign coun- 
tries, will be noticed; and the acts of the State legisla- 
ture, affecting the insurance laws, passed since January 
1st, 1871, will be published in full. We shall also discuss 
the means of securing the passage of such laws as the 
expansion and interests of insurance and the protection 
of the public may require, and of preventing unwise and 
adverse legislation. 

The JourRNAL will also contain matters of general 
interest to lawyers, and to those engaged in business of 
Life, Fire and Marine insurance; articles relating to the 
character and standing of insurance companies, the re- 
ports of the Insurance Departments of the different States, 
scientific and medical subjects connected with insurance, 
insurance business, and general insurance and legal news. 

We have made arrangements for securing contribu- 
tions from several of the most eminent lawyers and 
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insurance men in the country. The value of such a jour- 
nal, properly conducted, will be apparent. We intend 
to make this a journal that no lawyer, or person interested 
in insurance, can afford to be without. 


THE DIGEST. 


This digest of Insurance cases is intended for the use, 
as well of those connected with the business of insurance, 
as of practising lawyers. We shall give every insurance 
case decided in the United States Supreme Court, and 
in the State Supreme Courts, since January: 1st, 1871, 
whether reported in the JouRNAL or not, and also such 
cases in the United States Circuit Courts as may be 
worthy of notice. All the points of each opinion which 
relate, even in a remote degree, to insurance, will be no- 
ticed. The digest of each case will be completed in a 
single number, and under the first point given in the case, 
the State and Court in which the decision was rendered, 
and the date of the decision will be stated. If the case 
is reported in full in the JouRNAL, the page at which it 
may be found will be indicated. We shall also give the 
volume of the State or United States Reports, in which it 
is to be reported, when known. The authorities quoted 
by the Court in direct support of the point decided will 
be given, and occasionally, authorities alluded to ina 
general manner, in the course of the opinion. The latter 
will be separated from the others by a dash. We shall 
endeavor to state the points decided, even at some sacri- 
fice of smoothness and elegance, as nearly as possible in 
the form adopted in the decision, and whenever we can, 
we shall give the exact language of the Court, which will 
be indicated by marks of quotation. At the close of the 
year we shall give a classified index. 





DIGEST OF DECISIONS, 


IN INSURANCE CASES, RENDERED IN THE UNITED STATES 
SUPREME AND CIRCUIT COURTS, AND IN THE STATE 
SUPREME COURTS, SINCE JANUARY 1, 1871. 


From certified transcripts in our possession. 


é AGENCY. 


81. Lire—Husband and Wife—Estoppel in pais.— 
The husband took out a policy upon his life for the bene- 
fit of his wife, and payable to her, and gave his notes in 
payment of the premium. The notes and the policy each 


contained a condition that upon a failure in the payment 
of the notes, or any one of them, at maturity, the policy 
should become immediately void and the insurer should 
be released from all obligation under it.—Held that the 
policy was ‘‘a contract with the husband, and the terms 
and conditions to which he assented attach to and qualify 
the policy, and determine the liability of the insurers.’’— 
Held, also, that if the policy is regarded as having been 
procured by the wife, as the result of an agreement made 
between her and the company, the husband ‘“‘ was the 
actor in the transaction and represented the plaintiff, and 
claiming the benefit of his acts and of the policy procured 
by his agency; she necessarily ratifies and affirms the 
eontract as it was made, with all its terms and con- 
ditions ;’’ and Held, also, that there is no question of 
estoppel im pais in the case. There can be no estoppel 
in behalf of one having full knowledge of all the facts, 
and ‘‘as the payment of the premium by a note, with con- 
ditions affecting the policy, instead of in cash, was the 





1871. ] . Agents. 5 


act of the plaintiff’s agent, and as the principal is charg- 
able with knowledge of the act of the agent, and notice 
to the agent is notice to the principal, it follows that the 
defendants are not estopped from alleging the truth of 
the transaction against the plaintiff.”’ 

Dunlap’s Paley on Agency, 261; Hutchins vs. Hubbard, 34 N. 
Y., 24; Lawrence vs. Selden, 1 Selden, 401; Plumb vs. Cattaraugus 
Ins. Co., 18 N. Y., 394; Story on Agency, 3 140; Dezeil vs. Odell, 3 
Hill, 219. 

Reynolds vs. Lounsbury, 6 Hill, 5834; Andrews vs. Lyons, 11 
Allen, 349; Howard vs. Hudson, 2 El. and Bl., 10; Dewey vs. Field, 
4 Met., 381; Pitt vs. Berkshire Life Ins. Co., 100 Mass., 500. 

Baker vs. The Union Mutual Life Ins. Co.* 

Rep’d Jour’! No, 2, p. 97. ‘ we ¥. CA 


AGENTS. 


§ 2. Lire—Responsibility of Company for acts of— 
Notice to.—Dr. Sprague, the physician of the person on 
whose life the policy was issued, in answer to the ques- 
tion in the application, taken by Case, the company’s 
agent, ‘‘Is he sober and temperate ?”’ said ‘‘ Cannot say.”’ 
Rogers, his friend, in answer to the question, ‘‘Are his 


habits of life temperate?’”’ said ‘‘I think so;”’ but told 
Case that he had been intemperate in past years. Case 
informed Thornton, another agent of the company, who 
had sent him to make the inquiries, ‘‘that Mr. Miller 
was not insurable on account of Mr. Rogers’ statement 
that he had not always been temperate, and that Mr. 
Rogers had not filled the blank in answer to the ques- 
tion ‘‘Has he always been temperate ?’’ Thornton, then, 
in answer to this question to Rogers, which had been left 
blank by request of Case, wrote the answer, ‘‘So far as I 
know ;”’ and also wrote the same answer to the same 
question which Dr. Sprague had left unanswered. Case 
also, in answer to the question in the application, ‘‘ Do 
you consider him, from the information you have, a fit 
person to be insured, and do you recommend him to the 
directors as such,’”’ wrote ‘‘ Yes.’? The person, on whose 
life the policy was issued, had for many years prior to 


* Decision Rendered January Mth. To appear in 43 N. Y. 
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the date of the policy been a man of very intemperate 
habits, and the evidence tended to show that his death 
was occasioned by the use of intoxicating liquors.— 
Held that ‘“‘an insurance company transacting business 
through an agent having authority to solicit, make out 
and forward applications for insurance, to deliver over 
policies when returned, and to collect and transmit pre- 
miums, is affected by the knowledge acquired by such 
agent when engaged in procuring an application, and 
bound by his acts at such time done with respect thereto,” 
and that ‘‘the court did not err in instructing the jury 
that the defendant was bound by notice communicated 


to its agents.”’ 

Vose vs. Eagle Life and Health Ins. Co., 6 Cush., 42; Smith vs. 
Ins. Co., 24 Pa. St., 320; Mitchell, e¢ al, vs. Lycoming Mut. Ins. Co., 
51 Pa. St., 402; Lowell vs. Middlesex Mut. Fire Ins. Co., 8 Cush., 
127; Forbes vs. Agawam Ins. Co., 9 id., 470; Lee vs. Howard Ins. 
Co., 3 Gray, 583. 

Rowley vs. Empire Ins. Co., 36 N. Y., 550; Masters vs. Madison 
Co. Mut. Ins. Co., 11 Barb., 624; Sepson vs. Montgomery Co. Mut. 
Ins. Co., 9 Barb., 191; McEwan vs. Montgomery Co. Mut. Ins. Co., 
5 Hill, 101; Anson vs. The Winnesheik Ins. Co., 23 Iowa, 84. 

Miller vs. The Mutual Benefit Life Ins. Co.* 

Rep’d Jour’1, p. 25. Iowa 8. C. 


§ 3. Firre—Authority of — Waiver.—Richmond in- 
sured as owner, the loss, if any, payable to the plaintiff 
and Wylie, mortgagees, who, before the renewal, had 
purchased at foreclosure sale under the mortgage. ‘‘The 
renewal receipt ran to Richmond, showing the premium 
to have been received of him per Wylie, thus continuing 
the policy in the same form.’’ The policy contained the 
condition that ‘‘if the property be sold or transferred, or 
any change take place in title or possession, whether by 
legal process or judicial decree, or voluntary transfer or 
conveyance * * . - * then . . 
* - 7 this policy shall be void.’”’ The local 
agent of the company, ‘‘duly authorized to issue and 
renew policies of insurance, and to receive the premium 


* Decision Rendered April 5th. To appear in 29th Iowa, 
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therefor,’ received the premium and made and delivered 
the renewal receipt, and knew at the time that the legal 
title to the property had passed from Richmond to the 
plaintiff. Held ‘‘that it was competent for the agent in 
this case to waive the condition that any change in title 
or possession shall render the policy void.” 

Viole vs. Germania Ins. Co., 26 Iowa, 9; Franklin vs. The At- 
lantic Fire Ins. Co., 42 Mo., 456; Columbia Ins. Co. vs. Cooper, 50 
Pa. St. R., 381; N. E. F. & M. Ins. Co. vs. Schettler, 38 Ill., 166; 
Peoria M. & F. Ins. Co. vs. Hall, 12 Mich., 202; Clark vs. Union 
Mut. Ins. Co., 40 N. H., 388; Masters vs. Madison County Mut. Ins. 
Co., 11 Barb., 624; Rowley vs. The Empire Ins. Co., 36 N. Y., 550; 
Protection Ins. Co. vs. Harmer, 3 Ohio St., 452; Beal vs. The Park 
Fire Ins. Co., 16 Wis., 241; Hough vs. City Fire Ins. Co., 29 Conn., 
10; Kelly vs. Troy Fire Ins. Co., 3 Wis., 268-269; Howard Fire Ins. 
Co. vs. Bruner, 23 Pa. St., 50; Ames vs. N. Y. Union Ins. Co., 14 N. 
Y., 253; Plumb vs. Cataraugus Ins. Co., 18 N. Y., 392; May vs. 
Buckeye Mut. Ins. Co., 25 Wis., 291; Wing vs. Harvey, 27 Eng. 
Law and Eq. R., 140; North Berwick Co. vs. N. E. F. & M. Ins. 
Co., 52 Me., 336; Keeler vs. Niagara Fire Ins. Co., 16 Wis., 523; Bor- 
hen vs. Williamsburg Ins. Co., 35 N. Y., 1831; Sheldon vs. The At- 
lantic F. & M. Ins. Co., 26 N. Y., 460; Gait vs. National Protec- 
tion Ins. Co., 25 Barb., 189; Post vs. tna Ins. Co., 43 Barb., 351; 
Warner vs, Peoria M. & F. Ins. Co., 14 Wis., 318; Gloucester Manf’g 
Co. vs. Howard Fire Ins. Co., 5 Gray, 497, 

And ‘‘that the condition in question was waived when 
the agent accepted the premium and issued the renewal 
receipt, knowing the change of title which had been 
made, and that as such change did not affect the insur- 
able interest of the parties for whose benefit the policy 
was issued, and who paid the premium, the recovery in 
this action must be affirmed.”’ 

Peoria M. & F. Ins. Co. vs. Hall, 12 Mich., 214; Campbell vs. 
The Merchant’s & Farmer’s M. and F. Ins. Co., 37 N. H., 35; Mar- 
tin vs. Madison County Mut. Ins. Co., 11 Barb. 624; Marshall vs. 
The Columbia Mut. Fire Ins. Co., 7 Foster, 157; 37 N. Y., 48. 

Miner vs. The Phenix Ins. Co. *. 

Rep’d Journal, p. 41, Wis. 8. C. 


ASSIGNEE. 


§ 4. Fire—Rights of.—‘‘ Ferris, the grantee of the 
premises, and owner of the equity of redemption, can, 


* Decision Rendered May 8th. To appear in 26 Wis, 
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as the representative and equitable assignee of Allen, 
claim no greater rights under the policies than his grantor 


and assignee, Allen, could have claimed.”’ 
Grosvenor vs. Atlantic Fire Ins. Co., 17 N. Y., 391. 


Springfield Fire and Marine Ins. Co., vs. nities et al.* 
Rep’d Jour’l, p. 57. N. Y.C. A. 


ASSIGNMENT. 


§ 5. Frre—Policy.—Where the defendants issued a 
policy of insurance against fire on premises, the policy 
containing the following conditions: ‘‘ Policies of insur- 
ance subscribed by this company shall not be assignable 
without the consent of the company expressed thereon. 
In case of assignment without consent, whether of the 
whole or of any interest in it, the liability of the com- 
pany by virtue of such policy shall thenceforth cease,”’ 
and plaintiff assigned the policy as collateral security 
for money loaned him, without the assignment being 
submitted to or approved by the company, and after- 
wards, before the loss, paid the next annual premium, 
the plaintiff cannot recover. ‘‘This condition is a per- 
fectly legal one.”’ 


Smith vs. Saratoga County Mutual Fire Insurance Company, 
1 Hill, 497; do. vs. do. 3 Hill, 508; 1 Phillips on Insurance, 477; 
Angell on Fire and Life Insurance, 249, 251; 

Ferree vs. the Oxford Fire and Life Ins. Annuity and Trust 


Cupra T PENN. 8. C. 


§ 6. Lire— Married Woman.—‘‘If the policy was 
a chose in action or an equitable interest, absolutely 
belonging to the wife,’’ her consent, during coverture, 
to the assignment, is not an act obligatory upon her. 

2 Story Eq. Juris., 31413; Wood vs. Simmons, 20 Mo., 863; Craf 
vs. Bolton, 31 Mo., 355. 

The Charter Oak Life Ins. Co. vs. Brant. t 

Rep’d Jour’l, p. 38. 


*Decision Rendered January 24th. To appear in 43 N. Y. 
+ Decision Rendered February 20th. To appear in 65 Pa, 
j Decision Rendered March 27th, To appear in 47 Mo, 
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CONSTRUCTION. 


§ 7. Lire—Custom—Estoppel.—The plaintiff became 
the agent of the company ‘‘by his acceptance of a 
circular, which contained this language: ‘The usual 
compensation of agents, so far as we know, is ten per 
cent. commission on the premiums, with one dollar for 
each policy, and five per cent. on the premiums on the 
renewal of policies.’ In about a year afterwards he 
received another circular, which, like the former, had 
much of instruction as to his agency, and which con- 
tained, in lieu of the language above cited, the following : 
‘For your services, as above, you will be allowed a 
commission of ten per cent. on the first premiums (cash 
and note,) and five per cent. on all subsequent renewal 
premiums, so long as you continue the agent of this 
company,’”’ and acted on this latter paper fifteen years, 
until he was discharged, and after that claimed ‘‘the 
five per cent. commission on the renewal premiums of 
policies, originally made by him as agent, which had 
been received by the company since he was discharged,” 
and ‘‘to support his claim he undertook to prove, by 
other insurance agents, that such was the custom as 
between insurance companies and their agents.’’—Held 
that, as a matter of law, there was an express contract, 
and custom could not be admitted; that the latter 
circular was substituted as a new contract instead of 
the first one, ‘‘and that its fair construction was to limit 
the agency to the pleasure of the company, and to 
terminate the right of the agent to commissions on 
renewal premiums with the revocation of his agency,” 
and that after having received and acted upon it for 
fifteen years he is estopped to deny that it was the con- 


tract under which he acted. 


Stagg vs. The Connecticut Mut. Life Ins. Co. * 
UNITED STATEs 8. C. 


§ 8. LirE— Policy— Death from Intemperance.— 
The policy contained the following clauses: ‘‘ Provided 


* Decision Rendered February 138th. 
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always, and it is hereby declared to be the true intent 
and meaning of this policy, and the same is accepted by 
the assured, upon these representations, that in case the 
said James A. Miller shall a die by 
reason of intemperance from the use of intoxicating 
liquors * * * this policy shall be void, null 
and of no effect.’’— Held that the jury were properly in- 
structed that ‘‘the policy must be construed strictly 
against the defendant, and if you find that Miller’s death 
was only contributed to by the intemperate use of liquors, 
then you must find for the plaintiff on this branch of the 
case,”’ and that when several causes contribute to death, 
as a result, the death is to be attributed to the proximate 
and not the mediate cause. 

Oather vs. Springfield Fire Ins. Co., 1 Sumner, C. C., 434; Wil- 


son vs. Conway Fire Ins. Co., 4 R. I., 142. 


Miller vs. The Mutual Benefit Life Ins. Co. 
—?2 2, 


§ 9. Lire—Policy and Premium Notes.—Held that 
‘the policy and the notes given at the same time for the 
cash premium, were part of the same transaction, and to- 
gether made the contract of the parties. They should be 
read together, if necessary, to ascertain the minds and 


agreement of the parties.”’ 


Baker vs. The Union Mutual Life Ins. Co. 
=== 1, 


§ 10. Lire—Statute-— Married Women— Policy.— 
Where a husband procured a policy upon his life, pay- 
able to the sole and separate use of his wife after his death, 
the annual premiums upon which were paid by himself, 
and were more than three hundred dollars, which policy 
the husband assigned as collateral security for borrowed 
money, his wife joining with him in the assignment,— 
Held that under the following sections of the statutes: 

215. ‘It shall be lawful for any married woman, by herself 
and in her name, or in the name of any third person, with his 
assent as her trustee, to cause to be insured for her sole use, the 
life of her husband for any definite period or for the term of his 
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natural life; and in case of her surviving her hushand, the sum or 
net amount of insurance becoming due and payable by the terms of 
the insurance, shall be payable to her and for her own use, free from 
the claims of the representatives of her husband or of any of his 
creditors; but such exemptions shall not apply when the amount 
of premiums annually paid shall exceed three hundred dollars.” 

218. ‘Any policy of insurance heretofore or hereafter made 
by any insurance company on the life of any person, expressed to 
be for the benefit of any married woman, whether the same be 
effected by herself, or by her hushand, or by any third person in 
her behalf, shall inure to her separate use and benefit, and that of 
her children, if any, independently of her husband and his credi- 
tors and representatives, and also independently of such third 
person effecting the samein her behalf, his creditors and repre- 
sentatives; and a trustee may be appointed by the circuit court 
for the county in which such married woman resides, to hold and 
manage the interest of any married woman in any such policy, or 
the proceeds thereof.’’—[2 Wagner’s St., p. 396.] 


Section 18 makes the exemption in section 15 apply to 
all policies, whether the same were effected by the wife 
herself, or by her husband for her benefit ; that the law 
did not intend the husband should withdraw any greater 
amount than an annual premium of $300 from his means 
or from his creditors, and that as the premium was 


greater in this case, the policy is withdrawn from the 
operation of the statutes and the assignment should be 
held valid. 


Kerman vs. Howard, 23 Wis., 108; Eadie vs. Slimmon, 26 ‘New 
York, 9. 


The Charter Oak Life Ins. Co. vs. Brant. 


—? 6, 


§ 11. Lire—Statute— Married Woman — Policy— 
Assignment.—Plaintiff insured his life for the benefit of 
his wife. Subsequently, with the consent of the company, 
the husband and wife joined in an assignment of the 
policy to the defendant to secure the indebtedness of the 
husband. At the date of the assignment the policy was 
non-forfeitable. Prior to the institution of the suit, the 
plaintiff was appointed by the Circuit Court trustee for 
his wife, and brought the suit in behalf of herself and 
her children.—Held that in the following section of the 
statute : 
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#18. ‘Any policy of insurance heretofore or hereafter made by 
any insurance company on the life of any person, expressed to be 
for the benefit of any married woman, whether the same be effected 
by herself, or by her husband, or by any third person in her behalf, 
shall inure to her separate use and benefit, and that of her children, 
if any, independently of her husband and his creditors and repre- 
sentatives, and also independently of such third person effecting 
the same in her behalf, his creditors and representatives; and a 
trustee may be appointed by the circuit court for the county in 
which such married woman resides, to hold and manage the in- 
terest of any married woman in any such policy, or the proceeds 
thereof.”—[2 Wagner’s St., p. 396.] 


“The language that the policy shall inure to the sep- 
arate use and benefit of the wife and her children, applies 
simply to the manner of the decent and distribution. 
After the wife has received and reduced the money to 
possession, and she dies, it shall go to her children, and 
not to the husband’s representatives,’’ and that the law 
gives the insurance to the wife and allows. her to keep 
and retain it, if she choses to do so, without molestation, 
but that there are no terms of restraint used, nor any 
provisions against voluntary alienation on her part, or 
against an assignment of it by the husband and wife 
conjointly. 

Baker, Tr., vs. Young.* 
























Mo. 8. C. 


§ 12. Frre—In the clause of a policy ‘‘That all 
claims under this policy are barred, unless prosecuted 
within one year from date of loss,’”’ the parties to the 
policy used the word ‘‘prosecuted”’ as equivalent to 


suit or action. 
Merchants Mut. Ins. Co. vs. Lacroix. + 







Texas 8. C. 









§ 13. LirE—‘‘Zn the known violation of any law’’— 
Avoidance of Policy— Death in known violation of law.— 
The policy upon the life of the assured contained a pro- 
viso that the policy should be null and void in case the 









* Decision Rendered April 8. To appear in 47 Mo. 
t Decision Rendered April —. 
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insured should die ‘¢by his own hand, or in consequence 
of a duel, or by reason of intemperance from the use of 
intoxicating liquors, or by the hands of justice, or in the 
known violation of any law of these States, or of the 
United States,’’ &c. The insured demanded of a boy, 
seventeen or eighteen years old, between whose father 
and himself there had been some difficulty, the payment 
of a bill, which he claimed the father owed him, and upon 
the boy’s refusing payment, he attempted to take pos- 
session of a pair of horses the boy was driving, and 
while so engaged was shot by the boy and killed.— Held 
that in order to bring the case within that part of the 
proviso concerning ‘‘the known violation of any law of 
these States,’’ it is not necessary that the death should 
occur, or the cause thereof happen while the assured is 
engaged in the known violation of the criminal law of 
the State, but that the proviso includes the known viola- 
tion of a law for the protection of civil rights of parties, 
the only sanction of which is a civil action for redress, 
and that the representatives of the assured cannot recover 


under the policy. 
Cluff vs. Mutual Benefit Life Ins. Co., 13 Allen, 308. 
Bradley, Ex’r, vs. The Mutual Benefit Life Ins. Co. * 
Rep’d Jour’l, p. 48. N.Y. C. A. 


§ 14. Frre—‘ Property’’—Avoidance of Policy— 
Alienation —Two policies were issued to the insured 
upon his property generally: one in his favor, as 
‘“‘owner,’’ and both ‘‘upon his four two-story brick 
stores.”’ At the time of obtaining the policies, the 
insured had mortgaged the property. There was a con- 
dition in each of the policies, ‘‘that in case of any change 
or transfer of title in the property insured, the policy 
should be void, and cease.’’—Held that ‘‘when the word 
‘property’ is used in the clause forbidding alienation, it 
is used to designate the thing insured, and not the interest 
of the insured,’”’ and that ‘‘the change or transfer of title 
in the property insured, intended in the clause under 


*Decision Rendered April 25th. To appear in 45 N. Y, 
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consideration, was the title and owmership of the thing 
insured, and, upon such transfer or change, the policy 
ceased, and became void as to the principal party in- 
sured, and but for the saving clause in favor of the 
mortgagee, would have been voided as to her.”’ 

Grosvenor vs. Atlantic Fire Ins. Co., 17 N. Y., 391; and see 
Jackson vs. Massachusetts Mutual Fire Ins. Co., 23 Pick, 418; Til- 
ton vs. The Kingston Mutual Ins. Co., Selden, 405. 


Springfield Fire and Marine Ins. Co. vs. Allen, et al. - 
4, 


§ 15. AccrpEent—‘Public or Private Conveyances.”’ 
— By its policy the company ‘‘agreed to pay the legal 
representatives of the intestate, in the event of her death 
from personal injury ensuing in three months from the 
happening thereof, when caused by any accident while 
traveling by public or private conveyances provided for 
the transportation of travelers, &c.”’ The insured started 
upon a journey, intending to go to a certain point by rail, 
thence by steamer to another point, and thence by rail to 
the place of destination. There were usually hacks at 
the steamboat landing, seeking passengers for the rail- 
road station, but a large majority generally went on foot. 
The insured in passing on foot from the landing to the 
station, to go on board the cars, a distance of about 
seventy rods, slipped and fell, thereby receiving an in- 
jury which caused her death about four days thereafter. 
Held that such walking is the actual and necessary ac- 
companiment of such travel, and, that at the time of 
receiving the injury, the insured was, within the meaning 
of the policy, traveling by a public conveyance. 


Northrop, Adm’r, vs. The Railway Assurance Co. * 
Rep’d Jour’], p. 46. N.Y. C. A. 


EVIDENCE. 


§ 16. Lire—Where the by-laws of the company au- 
thorized the president and secretary, by their joint 
signatures, to execute notes and bills of exchange, but 
conferred no authority upon the secretary to act on 


* Decision Rendered April 25th. To appear in 48 N. Y. 
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these subjects alone and apart from the by-laws, and 
there was no evidence to show that he had authority 
to bind the company as a party to a draft or bill of 
exchange,—Held that the draft was no evidence against 
the company, and that the Court below properly ex- 
cluded it when offered as evidence. 
The First National Bank of Kansas City vs. Hogan.* 
Mo. 8. C. 


§ 17. FirE—The books were mostly burned, and 
those not burned were unreliable, and the case, as to 
the value of the goods, rested chiefly on the testimony 
of the plaintiffs—the insured—who swore that their 
sales, during the year preceding the fire, were about 
$120,000, and that the goods on hand at the time 
of the fire were worth, at their cost value, $65,000.— 
Held that the defendant could introduce the evidence of 
witnesses in the same city, ‘‘engaged in the same business 
with the plaintiffs, and whose annual sales were equally 
as large; that grocery merchants in that city for the past 
six years have not carried, or had on hand at one time, 
more than one-fifth of their annual aggregate sales, and 
. that this was the case on the day the fire occurred.’’— 
Held, also, ‘‘that no witness can be asked what the 
course of trade is in reference to this particular business. 
This would be either opinion or hearsay. He can only 
be allowed to tell his personal experience on the subject 
about which he is called to testify. It is only through 
the aggregated testimony of all the witnesses that the 
fact can be proved which so connects itself with the 


plaintiffs’ business as to require from him an answer.”’ 
The Home Ins. Co. vs. Weide, et al.t 
UNITED STATEs 8. C. 


§ 18. Fire -—Experts — Damages.— The witness, a 
farmer, living several miles distant from the store, who 


*Decision Rendered April 3d. To appear in 47 Mo, 
ft Decision Rendered May 2d. 
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‘¢was in the store quite frequently,’’ but had nothing to 
do with the business, and had no better knowledge of 
the goods or their value than any neighboring farmer 
might have had, was called upon to give ‘‘his opinion of 
the quantity as well as the value of the goods destroyed.”’ 
—Held that, ‘‘as a rule, witnesses must state facts and 
not draw conclusions or give opinions ;’’ that ‘‘the cases 
in which opinions of witnesses are allowable constitute 
exceptions to the general rule;”’ and that ‘‘on questions 
of value a witness must often be permitted to testify to 
an opinion as to value, but the witness must be shown 
competent to speak upon the subject. He must have 
dealt in, or have some knowledge of the article concern- 
ing which he speaks.”’ 

Lincoln vs. Schenectady and Saratoga R. R. Co., 23 Wend., 433; 


Brill vs, Flagler, 23 Wend., 354; Norman vs. Welles, 17 Wend., 136; 
Lamore vs. Casyl, 4 Denio, 370; Clark vs. Baird, 5 Seld., 183. 


Held, also, that ‘‘it is not permitted to give in evidence 
the opinion of witnesses, having knowledge of the subject 
matter, as to the damages resulting from a particular 


transaction.”’ 
Morehouse vs. Matthews, 2 Comstock, 514; Lincoln vs. Schenec- 
tedy and Saratoga R. R. Co., 23 Wend., 433. 


And that the referee erred in admitting the evidence. 
Teerpenning, et al, vs. The Corn Exchange Ins. Co.* 
N.Y.C. A. 


§ 19. Lire—Jmpeachment.—A witness, testifying as 
an expert, to matters of opinion, may be impeached by 
showing that, upon a former occasion, he has expressed 
a different opinion. 

Patchin vs. Astor Mut. Ins. Co., 13 Kernan, 268; " Sanderson vs. 
Nassau, 44 N. H., 492. 

Miller vs. The Mutual Benefit Life Ins. Co. 

«omni, 


FRAUD. 


§ 20. Lire—Answers of Physician and Friend.— 
Held that as the contract was based upon the statements 


* Decision Rendered January 2th. To appear in 43 N. Y. 
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of the physician and friend of the insured, as well as his 
own, the statements of all three should be considered in 
determining the question of fraud. The answers of the 
physician and friend constituted as much a part of the 
proceedings as those of the insured, and were equally 
entitled to the consideration of the jury. 

Miller vs. The Mutual Benefit Life Ins. Co. 


—I2 


§ 21. Frre—Practice.—The agent of the company 
falsely represented to the insured that the company was 
solvent and responsible; that by its charter it was for- 
bidden to assess or collect more than ten per cent. per 
annum on its premium notes; that no assessments would 
be made the first year, and that certain other parties, 
who were acquainted with the company, had insured 
their property in the company. The insured gave their 
premium notes for the entire premium, the charter of 
the company requiring that a certain amount should be 
paid in cash in advance, and one note provided on its 
face that no assessment thereon should exceed ten per 
cent. of the amount of its face. Plaintiffs brought suit 
for more than ten per cent.—Held that in answer and 
cross complaint setting forth the above facts, ‘‘There is 
enough of fraud and mistake stated and shown to make 
it a good defense to the action, and to require a reply to 
it as an answer, and an answer to it as a cross com- 
plaint.”’ , 

Whitman, Rec’r of The Sinnissippi Ins. Co. vs. Meissner, et. al.* 
Ind. 8. C. 


INSURABLE INTEREST. 


§ 22. Lirre.—‘‘At common law the insurable interest 
in the life of another person must be a direct and defi- 
nite pecuniary interest, and a person has not such an 
interest in the life of his wife or child, merely in the char- 
acter of husband or parent.”’ 


* Decision Rendered Feb, 2d. To appear in 23 Ind. 
2—Vou. I., No. 1. 
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8 Kent Com., 10th ed., 483, but see McKee vs. Phoenix Ins. Co., 
28 Mo., 383. 
The Charter Oak Life Ins. Co. vs. Brant. 
—? 6 


§ 23. Lire— Husband and Wife— Assignment — 
Policy.—Held that the husband ‘‘had an insurable inter- 
est in his own life, and could lawfully insure for his own 
benefit, or in favor of any one having an interest in his life, 
as wife, child, or creditor, and could secure the insurance 
to the party intended to be benefitted, either by taking a 
policy naming such intended beneficiary, or by taking a 
policy payable to himself or his representatives and 
transferring it.”’ 

1 Phillips on Insurance, 3 79; Lord vs. Dall, 12 Mass., 115. 


Baker vs. The Union Mutual Life Ins. Co. 
o=if 1, 


LIMITATION. 


§ 24. Fire—Clause in Policy.—Where the policy 
contained the following clause: ‘‘That all claims under 
this policy are barred unless prosecuted within one 
year from date of loss,’’—Held that ‘‘such a contract 
in a policy of insurance is not against public policy, nor 
is it merged in the general limitation laws of the State,’’ 
and ‘‘that the failure of the appellee to bring his action 
within one year from the date of loss is an effectual 
bar to all actions on his policy.”’ 


Riddlesbarger vs. Hartford Ins. Co., 7 Wallace, 386. 


Merchants Mut. Ins. Co. vs. Lacroix. 
—? 12. 


OWNERSHIP. 


§ 25. Fire.—Construction—Avoidance—Policy.—At 
the time of effecting the insurance the property had been 
sold on a judgment and execution, but the twelve months 
allowed for redemption had not expired. The fact of the 
sale was not disclosed by the insurer. The policy con- 
tained the following clause: “If the property to be 
insured be held in trust or on commission, or be a lease- 
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hold interest or equity of redemption, or if the interest 
of the insured to the property be any other than the 
entire, unconditional and sole ownership of the prop- 
erty, for the use and benefit of the insured, it must 
be so represented to the company and so expressed 
in the written part of this policy, otherwise the policy 
shall be void.’’ Held that the insured had not, at the date 
of the insurance, the entire, unconditional and sole owner- 
ship of the property ; that ‘‘the purchaser at the sheriff’s 
sale, although he had not acquired a complete title, either 
legal or equitable, as held in Philips vs. Demoss, 14 II1., 
412, had certainly an interest in the land to the extent of 
his bid, which in a few months would ripen into a title 
unless redeemed,’’ and that the non-disclosure of this 
sale avoided the policy. 


Reaper City Ins. Co. vs. Brennan. * 


PLEADING. 


§ 26. Lire.—‘‘The form of allegation was that the 
company, ‘by its drafts in writing signed by its secreta- 
ry,’ made the obligation sued on. The answer seeks to 
put in issue the facts here alleged by denying that the 
company, ‘by its draft in writing signed. by its secretary, 
executed the obligation as alleged.’ The denial is inar- 
tistic, but sufficient under our system of pleading.”’ 


Westlake vs. Moore, 19 Mo., 556; Joy vs. Cooley, ib., 645; 
Wynn vs. Corey, 43 Mo., 306. 


The First National Bank of Kansas City vs. Hogan. 
—? 16. 


§ 27. Fire— Citizenship of a Corporation. — The 
averment in the declaration that the defendant is a cor- 
poration created by an act of the legislature of the State 
of New York, located in Aberdeen, Mississippi, and do- 
ing business there under the laws of the State, ‘‘is, in 
legal effect, an averment that the defendant was a citizen 


* Decision Rendered May —— To appear in 52 Ill. 
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of New York, because a corporation can have no legal 
existence outside of the sovereignty by which it was 
created. 


The Germania Fire Ins. Co. vs. Francis. * 
UNITED STATEs 8, C. 


POLICY. 


§ 28. Firr—Clause in.—A policy was issued to the 
plaintiff in which reference was made to a survey—No. 
280, on file in the office of the Park Insurance Company— 
as the survey and description of the property insured, 
and the conditions attached to the policy made this a 
part thereof and a warranty of the truth of the state- 
ments therein made.—Held that the survey referred to 
cannot be rejected, and the residue of the policy upheld, 
‘‘upon the ground that the plaintiff, when he received 
the policy, supposed that it was another and different 
paper, which had been filed in the Park office, to which 
reference was made in the contract.”’ 


LeRoy, et al., vs. The Market Fire Ins. Co.+ 
N. Y. C. A. 


PRACTICE. 


§ 29. Fire—Jurisdiction.—W here it appears on the 
face of a declaration in a case, on a writ of error from 
the district court for the northern district of Mississippi, 
that the plaintiff is a citizen of Illinois; but it does not 
appear that the defendant is a citizen of Mississippi, it is 
not necessary for this court to notice the subsequent 
pleadings, but it will declare that the district court ac- 
quired no jurisdiction over the case, and will reverse the 
judgment and direct the district court to remand the case 
to the State in which it was instituted. 


The Germania Fire Ins. Co. vs. Francis. 
—? 27. 


* Decision Rendered March 6th. 
+ Decision Rendered February l7th. To appear in 45 N. Y. 
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§ 30. Fire—Jurisdiction.—The State law required 
the county treasurer to issue county certificates of in- 
debtedness to incorporate companies for the amount of 
taxes assessed on their investments in the public indebt- 
edness of the United States, with interest thereon, ‘‘and 
which taxes have been judicially decided to have been 
illegally imposed and collected,’’ and the United States 
Supreme Court had adjudged such tax illegal, so far as 
the government ‘‘ bonds and stocks”’ were concerned, but 
had not, till after refusal of the county treasurer to issue 
such county certificates, decided the tax illegal in its ap- 
plication to ‘‘certificates of indebtedness,’’—Held, on 
writ of error to the State Court for refusing mandamus, 
that the writ be dismissed and that it ought to appear 
from the record that a federal question was raised, in 
order to give this court jurisdiction of the case, and that, 
from all that appears, the decision of the court of appeals 
may have been passed simply on its construction of the 
State statutes, and that they only decided that the plain- 
tiff had no remedy under that statute. 


The Phenix Ins. Co. vs. Gardiner, Treas. 
UNITED STATES, 8. C. * 


§ 31. Lire— Misrepresentation— Materiality of — 
Jury.—It was alleged that the answers of the party 
insured to the questions in the application, ‘‘Is the 
party sober and temperate?’ and ‘‘Has he always been 
so?’’ were false. The court gave this instruction to the 
jury: ‘‘It is for you to determine the materiality of the 
alleged misstatements, if any have been proven.’’—Held 
that ‘‘a misrepresentation by one party of a fact specifi- 
cally inquired about by the other, though not material, 
will have the same effect in exonerating the latter from 
the contract as if the fact had been material, since by 
making such inquiry he implies that he considers it so,”’ 
and that the instruction was erroneous. 

1 Phillips, on Insurance, 3 542, and cases cited; Campbell vs. 


*Decision Rendered March 27. 
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The New England Mutual Life Ins. Co., 98 Mass., 401; Davenport 
vs. New England Ins. Co., 6 Cush., 341. 


Miller vs. The Mutual Benefit Life Ins. Co. ‘idl 
2. 


§ 32. Lire—Hvidence— Weight of—Jury.—There was 
some testimony tending to impeach a witness.— Held that 
‘*However slight the effect of this testimony, and how- 
ever little the consideration to which it was entitled from 
the jury, still its weight is to be determined by them. 
It is not the province of the court, by an instruction, to 
withdraw any proper testimony from the jury.” 


Miller vs. The Mutual Benefit Life Ins. Co. 
—?2 2, 


§ 33. Lire—Pleading.—The judge in the court be- 
low gave as a reason for overruling a motion for a new 
trial, that he believed the recital in the policy that the 
first year’s premium was paid, was conclusive upon the 
company and could not be contradicted, the policy not 
being in the record and the pleadings having failed to set 


out any receipt in full of the first year’s premium,— 
Held that ‘‘the court had no right to go out of the record 
to inspect the policy to see whether it did not contain 
some other provision upon which a recovery might have 
been had, without reference to the condition (stated in 
the pleadings). That matter was coram non judice, and 
the same reason that made it improper for the circuit 
court to consider the question should prevent us from 
doing so.”’ 
Froelich vs. The Atlas Mut. Life Ins. Co. 


PREMIUM. 


§ 34. LirE—Acknowledgment of Receipt.—‘‘ As be- 
tween the immediate parties to the contract the acknow]- 
edgment of the receipt of the first annual premium, 
embodied in and indorsed on the policy, is but an ad- 


* Decision Rendered February 3d. To appear in 47 Mo. 
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mission, and liable to be contradicted. It is simply 
evidence of the fact of payment, but not conclusive.”’ 
Sheldon vs. Atlantic Fire and Marine Ins. Co., 26 N. Y., 460; 
Insurance Co. of Pennsylvania vs. Smith, 3 Wharton, 520. 
‘‘There is nothing in principle to take contracts of in- 
surance out of the rule, which governs and controls all 
other contracts, even the most solemn.”’ 


Baker vs. The Union Mutual Life Ins. Co. 
—i 1. 


SUBROGATION. 


§ 35. Frre—Avoidance of Policy.—The policies con- 
tained a provision that in case of any change or trans- 
fer of title in the property insured, the policy should be 
void and cease, and also that ‘‘whenever the insurers 
shall pay to the mortgagee any sum for loss, for which 
loss the company would not have been liable to the mort- 
gagor, or owner, the insurers shall be subrogated to the 
rights of the mortgagee, and entitled to an assignment of 
the mortgage.’’ The mortgagor, before the loss, sold the 
mortgaged premises.—Held that ‘‘The mortgagor could 
not have recovered upon the policies, and it follows that 
he is not entitled to have the moneys paid under the 
policies to the mortgagee applied to the satisfaction of 
the mortgage,’’ and that ‘‘the insurers are entitled to be 
subrogated to the rights of the mortgagee.”’ 

Springfield Fire and Marine Ins. Co. vs. Allen, et al. 

—t4. 


WARRANTY. 


§ 36. LirE—Representation.—The application by the 
assured for a policy on the life of her husband, Miller, com- 
prised five papers, headed respectively: ‘‘ Particulars re- 
quired from the persons proposing to affect assurance on 
lives in thiscompany;”’ “ Questions to be answered by the 
physician of the party applying for insurance; ‘‘Ques- 
tions to be answered by the friend of the party applying 
for assurance ;’’ ‘‘Questions to be answered by the agent, 
if the applicant is not personally known to him;”’ ‘ De- 
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claration to be made and signed by a person proposing 
to make an assurance on the life of another.’’ The policy 
contained the following clauses: ‘‘or if the statements 
made by, or on behalf of, or with the knowledge of the 
said assured to the company, as the basis of, or in the 
negotiation for this contract, shall be found in any respect 
untrue, then, and in each of said cases, this policy shall 
be null and void,”’ ‘‘and it is also understood and agreed 
by the within assured, to be the true intent and meaning 
hereof, that if the declaration made by or for the assured, 
and bearing date the 19th day of February, 1866, and 
upon the faith of which this agreement is made, shall 
be found in any respect untrue, then, and in such case, 
this policy shall be null and void.’’—Held ‘‘that the 
statements contained in the declaration can alone be 
regarded as warranties, and that the answers of Miller 
to the questions propounded to him are mere representa- 
tions.”’ 

1 Phillips, on Insurance, 3% 669 and 754; Campbell vs. New Eng- 
land Mutual Life Ins. Co., 98 Mass., 389-90; Daniels vs. Hudson 
River Fire Ins. Co., 12 Cushing, 416; Snyder vs. Farmers Ins. and 
Loan Co., 18 Wend., 92; Miles vs. Connecticut Ins. Co., 3 Gray, 580. 


Miller vs. The Mutual Benefit Life Ins. Co. 
—?2 2, 





REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNITED STATES 
SUPREME AND CIRCUIT COURTS, AND IN THE STATE 
SUPREME COURTS, SINCE JANUARY'1, 1871. | 


From certified transcripts in our possession. 


SUPREME COURT OF IOWA, 


Appeal from Delaware Circuit Court. 


MARY L. MILLER, 
v8. 
THE MUTUAL BENEFIT LIFE INS. CO. * 


On the 19th day of February, A. D. 1866, Mary L. Miller, through 
her husband James A. Miller, made an application to the Mutual 
Benefit Life Insurance Company for a Policy of insurance upon 
the life of her said husband, as follows, to wit: ‘I, Mary L. Miller, 
wife of James A. Miller, of Le Claire, in the county of Scott, in the 
State of Iowa, being desirous of effecting an assurance with the 
Mutual Benefit Life Insurance Company, in the sum of five thou- 
sand dollars, upon the life of James A. Miller, of Dubuque, in the 
State of Iowa, the person described on the other side, during the 
whole continuance thereof, do hereby declare that the age of the 
said James A. Miller, next birth day, will be thirty one years, that 
he does not, to the best of my knowledge and belief, practice any 
bad or vicious habit that tends to the shortening of life. 

* * * * * 

And I hereby agree that the answers of the said James A. 
Miller, and those of his physician and friend, shall be the basis 
of the contract between myself and the company; and if any un- 
true or fraudulent allegation is contained in those answers, or in 
this declaration, all moneys which shall have been paid to the said 
company on account of the assurance made in consequence thereof, 
shall be forfeited for the benefit of the company.” 


* Decision Rendered April 5, 1871. 
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Dated this 19th day of February, in the year of our Lord one 
thousand eight hundred and sixty-six. Mary L. MILLER. 
By JAMES A. MILLER.” 


Twenty-two printed interrogatives were propounded to James 
A. Miller, among which, with the answers thereto, were the fol- 
lowing, to wit: Name and residence of the party’s usual medical 
attendant, or of the medical attendent of his family, to be referred 
to for information as to his health. 


Dr. SPRAGUE, DUBUQUE, IowA. 
Name and residence of an intimate friend, to be referred to for 
similar information. 


CHARLES J. RoGERS, Esq., DUBUQUE, IOWA. 

Is the party sober and temperate? Yes. 

Has he always been so? Yes. 

Is the party aware that any untrue or fraudulent allegation 
made in effecting the proposed assurance, will, render the policy 
void, and that all payments of premiums made thereon will be 
forfeited? Yes. 

Among the questions propounded to Charles J. Rogers, with 
the answers thereto, were the following, to wit: 

Are his habits of life temperate? I think they are. 

Has he always been temperate? So far as I know. 

Among the questions proposed to Dr. Sprague, with the answers 
thereto, are the following: 

Is he sober and temperate? Cannot say. 

Has he always been so? So far as I know. 

Thornton, who was an agent of the company, sent Case, who 
was also the company’s agent, to procure the answers of Rogers 
and Dr. Sprague to the interrogatories propounded to them. The 
testimony of Rogers as to the interview between himself and Case, 
is as follows: ‘‘I looked over the questions I was requested to 
answer in the application, and when I saw the questions: ‘Is he 
sober and temperate? and has he always been so?’ I said to Mr. 
Case: Mr. Miller was already insured in the Equitable, and I had 
advised him not to surrender his policy in that company, as it had 
been running for a number of years, and if this company was going 
to take a policy on his life, I wanted them to take him understand- 
ingly. So far as. I was concerned, to the first question: ‘Is he 
sober and temperate?’ I could answer yes; I gave my reasons 
why I could so answer. I had got Mr. Miller a situation in my 
brother-in-law’s bank, upon the express promise that he would not 
drink any more; that he had been perfectly sober since he had 
been in the bank, and I trusted he would be so in the future. That 
in regard to the next question: ‘Has he always been temperate?’ 
J said, I had known Mr. Miller for a period of ten years, and dur- 
ing that time he had not always been a man of sober and temperate 
habits, but had indulged in the use of intoxicating liquors; that 
if I answered that question at all, I should have to answer it 
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conscientiously, and say, No, to which he replied that it was a mere 
matter of form, and requested me to leave it blank. Therefore, I 
filled out the answers in the blanks to the other questions and 
signed my name thereupon. Mr. Case took the application out of 
my office, and I never saw it afterwards until it was introduced in 
evidence on the former trial of this cause. I never gave anybody 
permission to fill the blank.’ 

Case returned with the interrogatories to Thornton, and in- 
formed him, ‘‘that Mr. Miller was not insurable an account of 
Mr. Rogers’ statement that he had not always been temperate, and 
that Mr. Rogers had not filled the blank in answer to the question, 
‘*Has he always been temperate?’’ The answer, ‘‘So far as I 
know,” to the interrogatory, ‘‘Has he always been so?” pro- 
pounded to Rogers, is in the hand-writing of Thornton. Thornton 
testifies that Rogers gave him permission to so fill it. Dr. Sprague 
also failed to answer the question, ‘‘ Has he always heen so?” and 
the evidence tends to prove that the answer thereto is in the hand- 
writing of the agent Thornton. There is no evidence that he had 
any authority from Sprague to so answer it. Among the questions 
answered by S. M. Case, the agent, was the following: ‘Do you 
consider him, from the information you have, a fit person to be 
insured, and do you recommend him to the directors as such?”’ 
Ans. ‘‘ Yes.’? In pursuance of these proceedings, a policy of insur- 
ance upon the life of James A. Miller was issued, containing 
among others, the following provisions, to wit: ‘‘ Provided al- 
ways, and it is hereby declared to be the true intent and meaning 
of this policy, and the same is accepted by the assured, upon these 
— that in case the said James A. Miller shall - 

* * = die by reasons of intemperance 
from the use of intoxicating liquors, 7 ™ ss = 
this policy shall be void, null and of no effect, and it is also under- 
stood and agreed by the within assured to be the true intent and 
meaning hereof, that if the declaration made by or for the assured, 
and bearing date the 19th day of February, 1866, upon the faith of 
which this agreement is made, shall be found in any respect un- 
true, then, and in such case, this policy shall be null and void.” 

James A. Miller died on the 19th day of April, 1868. This suit 
was commenced in the Delaware Circuit Court, for the recovery 
of the amount of the policy. The answer admits the issuance of 
the policy ; the death of James A. Miller; that he was the husband 
of plaintiff, and that plaintiff owns the policy, and avers that 
James A. Miller made false and fraudulent answers to the ques- 
tions—‘‘ Is the party sober and temperate?” ‘Has he always 
been so?”? And that James A. Miller died by reasons of intem- 
perance from the use of intoxicating liquors, whereby it is alleged 
that said policy became void. 

The testimony establishes that Miller, for many years prior to 
the insurance, had been a man of very intemperate habits, and 
tended to prove that his death was ocvasioned by the intemperate 
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use of intoxicating liquors. The cause was tried by a jury. 
Verdict and judgment for plaintiff for $5000. Defendant appeals. 
The further necessary facts appear in the opinion. 
ADAMS & ROBINSON, for Appellant. 
D.C. Cram & C.J. ROGERS, for Appellee. 


Day, Cu. J. 

I. The defendant requested the Court to give the jury the 
following intructions: ‘‘It is provided in the policy, that it is the 
true intent and meaning thereof that if the declaration made by 
or for the assured, and bearing date the 19th day of February, 1866, 
shall be found in any respect untrue, then the policy should be 
void. If, therefore, you find said declaration in any respect ma- 
terially untrue, your verdict must be for the defendant.”’ 

The Court refused this instruction and gave the following: 

‘An untrue or fraudulent statement, or denial made by the ap- 
plicant, of a fact material tv the risk, to induce) the issuance of a 
policy, will prevent the policy from taking effect as a valid contract, 
unless the insurer has in some way waived, or stopped himself from 
relying upon such misstatement to avoid the policy.” 

“Tf an insurance company issues a policy upon a greater risk 
than an ordinary one, with a full knowledge of all the facts, it can- 
not escape the binding obligation of its contract by pleading such 
fact.’’ 

“Tf you find that James A. Miller made an untrue or fraudulent 
statement of fact material to the risk, in the application for the 
policy, then you should find for the defendant, unless you further 
find that the defendant was informed of and knew the truth in re- 
gard to such fact, and after knowing such fact fully, received the 
application, the premium money, and notes, and issued the policy, 
in which case you should find for the plaintiff.” 

‘‘A full knowledge of the truth of the alleged misstatements of 
Miller in the application, communicated to Thornton and Case, or 
either, was a communication to the company.” 

The refusing to give the one, and the giving of the other in- 
structions, the defendant assigns as error. This assignment pre- 
sents for our consideration this interesting question : Is an insur- 
ance company, transacting business through an agent having 
authority to solicit, make out and forward applications for insur- 
ance, to deliver over policies when returned, and to collect and 
transmit premiums, affected by the knowledge acquired by such 
agent, when engaged in procuring an application, and bound by 
his acts at such time done with respect thereto? Upon this point 
there is much conflict in the decisions. In the case of Vose vs. 
Eagle Life and Health Insurance Company, 6 Cushing, Mass., 42, it 
was held that where an agent of a Life Insurance Company, who 
was not authorized to agree for insurance, knew of the falsity of a 
material representative by an applicant, such knowledge would not 
prevent the company from insisting upona discharge in conse- 
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quence of the false representation. The same doctrine was recog- 
nized in the case of Smith vs. Insurance Company, 24 Pa. State, 320. 
In Mitchell et al vs. Lycoming Mutual Insurance Company, 51 
Pa. St. 402, it was held}that an agent of Ins. Co. whose duty is 
to take surveys, receive applications for insurance, examine the 
circumstances of a loss, approve assignments, and receive assess- 
ments, is not authorized to accept notice of over insurance or waive 
its consequences, and the case of Wilson vs. Conway Fire Ins. Co. 
does not stop with a recognition of the foregoing doctrines, but 
holds that an agent of an Insurance Co. empowered merely to re- 
ceive written applications for insurance, to transmit them to the 
company, and, if they decide to take the risk, to receive the poli- 
cy executed by them, and tw issue it to the applicant upon receipt 
from him of the premium, is not the agent of the company for the 
making of applications; and if employed by the applicant, or 
permitted to act for him in drawing up the application, is his 
agent, for whose mistakes of fact committed in the statements or 
answers to interrogatories in the application he is responsible. To 
the same purport are Lowell vs. Middlesex Mutual Fire Ins. Co., 
8 Cush., 127; Forbes vs. Agawam Ins. Co. 9 id., 470; Lee vs. 
Howard Ins. Co., 3 Gray, 583. 

In support of the converse doctrine, see Rowley vs. Empire Ins. 
Co., 36 N. Y., 550. In this case the plaintiff stated to the agent 
verbally the facts necessary to meet the requirements of the rules 
of the company, and among other things informed him that the 
premises were incumbered by mortgage. An application was 
signed in blank by plaintiff and given to the agent, he promising 
to insert over the signature thus obtained the particulars thus fur- 
nished him, as a basis of the insurance, on his return to his resi- 
dence. In filling up the application the agent inserted what was 
not the fact, and in violation of his instructions, that there was no 
incumbrance on the premises. It was held that he was the agent 
of the company in filling up the application, and that the company 
was bound by acts. In the case of Masters vs. Madison Co. Mu- 
tual, 11 Barbour, 624, it was held that although the by-laws of an 
insurance company make the person taking a survey in its behalf 
the agent of the applicant, still he is the agent of the company al- 
so, and it is bound by his acts. In the case of Sepson vs. Mont- 
gomery County Mutual, 9 Barbour, 191, it was held that where a 
policy of insurance requires that in case of any prior existing 
insurance upon the same property, notice thereof shall be given to 
the company ; notice to an agent authorized to make surveys and 
receive applications for insurance, and to receive the moneys paid 
by the assured is sufficient, and that such notice need not be in 
writing. In the case of McEwan vs. the Montgomery County Mu- 
tual Ins. Co., 5 Hill, 101, it was held that notice to the traveling 
agent of the company, whose business was to solicit insurance, 
make surveys, and receive applications whilst actually engaged in 
preparing an application for a policy, was binding upon the com- 
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pany, although the notice never reached the company; and that no- 
tice to an agent relating to business which he is authcrized to trans- 
act, and while actually engaged in transacting it, will in general 
enure as notice to the principal. See also Rowley vs. Empire Ins. Co., 
3 Keys, 559, and Anson vs. The Winnesheik Ins. Co., 23 Iowa, 84. To 
this latter view the judicial mind seems rapidly tending, and it is 
certainly more in accord with the enlightened and progressive 
spirit of the age. These companies select their own agents, require 
them to enter into bonds for the faithful discharge of their duties, 
and send them forth provided with blanks and clothed with all the 
insignia of authority. If their ignorance or their cupidity leads 
them to recommend improper risks, it is more in consonance with 
reason that the loss should be borne by the company, than that 
the assured should be made the victim of the incompetency or the 
avarice of the agent. More especially is this true, in view of the 
fact that the company has the means of indemnity through the bond 
of the agent. 

Just principles of public policy require that these companies 
should be held to a strict degree of responsibility for the acts of 
their agents. They will thus be led to the exercise of greater cir- 
cumspection in the selection of agents, and the masses will, in part 
at least, be relieved from an annoying importunity, which often 
leads them to procure policies without the full concurrence of their 
judgments, and in opposition to their best interests. The business 
of insurance is rapidly increasing in magnitude and importance, 
and it is as essential to the companies themselves as to the assured, 
that the rules of law declared applicable to them should be based 
upon just and equitable principles, and administered in a manner 
in harmony with the doctrines of an enlightened jurisprudence. 
It is quite time that the technical constructions which have per- 
tained, with reference to contracts of this kind, blocking the path- 
way to justice, and leading to decisions opposed to the general sense 
of mankind, should be abandoned, and that these corporations, 
grown opulent from the scanty savings of the indigent, should 
be held to the same measure of responsibility as is exacted of indi- 
viduals. It follows that, in our opinion, the Court did not err in 
instructing the jury that the defendant was bound by notice com- 
municated to its agents. 

II. The Court gave the following instructions, to wit: 

“The language of the policy does not make the statements, con- 
tained in the application for it, matters of warranty, but matters of 
representation.” 

The defendant excepted to this instruction, and assigns the giv- 
ing of it aserror. A warranty differs from a representation in two 
essential respects: 

1. A warranty constitutes a part of the contract, and it is ne- 
cessary that it should be exactly and literally complied with; buta 
representation is collateral to the contract, and it is sufficient that 
it be equitably and substantially complied with. 
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2. In case of a warranty, the burden of proof is upon the party 
seeking indemnity to establish a case in all respects in conformity 
with the terms under which the risk was assumed; but in case of 
a representation, the burden is cast upon the defendant to set forth 
and prove the collateral facts upon which he relies. 

1 Phillips, on Insurance, Secs. 669 and 754, and Campbell vs. New 
England Mutual Life Insurance Co., 98 Mass., 389-90. In the case 
of Daniels vs. Hudson River Fire Insurance Co., 12 Cushing, 416, 
Shaw, C. J., very clearly and forcibly illustrated the distinction 
between a warranty and a representation. He said: ‘‘The differ- 
ence (between a warranty and a representation) is most essential. 
If any statement of fact, however unimportant it may have been 
regarded by both parties to the contract, is a warranty, and it hap- 
pens to be untrue, it avoids the policy; if it be construed a repre- 
sentation and is untrue, it does not avoid the contract if not willful 
or if not material. To illustrate this: the application in answer to 
interrogatory, is this: ‘Ashes are taken up and removed in iron 
hods,”’ whereas it should turn out in evidence that ashes were taken 
up and removed in copper hods—perhaps a set recently purchased 
and unknown to the owner. If this was a warranty, the policy 1s 
gone; but, if a representation, it would not, we presume, affect the 
policy, because not willful or designed to deceive, but more espe- 
cially because it would be utterly immaterial, and would not have 
influenced the mind of either party in making the contract or in 
fixing its terms.”’ 

In the case of Campbell vs. New England Mutual Life Ins. Co., 
it was said that: ‘‘ When statements or engagements on the part 
of the insured are inserted, or referred in the policy itself, it often 
becomes difficult to determine to which class they belong. If they 
appear on the face of the policy, they do not necessarily become 
warranties. Their character will depend upon the form of expres- 
sion and the apparent purpose of the insertion, and sometimes upon 
the connection or relation to other parts of the instrument. If they 
are contained in a separate paper referred to in such a manner as to 
make it a part of the contract, the same consideration of course 
wilapply ** * * *+ * In considering the question 
whether a statement forming a part of the contract is a warranty, 
it must be borne in mind, as an established maxim, that warranties 
are not to be created nor extended by construction. They must 
arise, if at all, from the fair interpretation and clear intendment of 
the words used by the parties.” Citing Daniels vs. Hudson River 
Ins. Co., 12 Cushing, 416, 424; Blood vs. Howard Ins. Co., 12 Cush- 
ing; 472; Jefferson Ins. Co., vs. Cotheal, 7 Wend., 72; Forbush vs. 
‘Western Mass. Ins. Co., 4 Gray, 337, 340. The application is in it- 
self collateral merely to the contract of insurance. Its statements, 
whether of facts or agreements, belong to the class of representa- 
tions. They are to be so construed, unless converted into warran- 
ties by force of a reference to them, in the policy, and a clear pur- 
pose, manifest in the papers thus connected, that the whole shall 
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form one entire contract. When the reference to the application is 
expressed to be for another purpose, or when no purpose is indicated 
to make it part of the policy, it will not be so treated. Campbell vs. 
New England Mutual Life Ins. Co., 98 Mass.; 391-2; Snyder vs. 
Farmers Ins. and Loan Co., 13 Wend., 92. In the case of Daniels 
vs. Hudson River Fire Ins. Co., Shaw, C. J., having alluded to the 
fact that a warranty, however immaterial, if untrue, avoids the 
policy, uses this language: ‘‘ Hence it is, we suppose, that the lean- 
ing of all Courts is to hold such a stipulation to be a representation, 
rather than a warranty, in all cases where there is any room for 
construction, because such construction will, in general, best carry 
into effect the real interest and purpose which the parties have in 
view in making their contract.” 

And the learned Chief Justice in the same case further said: 
‘“‘Tf by any words of reference the stipulations in another instru- 
ment, such as the proposal or application, can be construed a war- 
ranty, it must be such as make it in legal effect a)part of the policy.” 
* In the case of Campbell vs. New England Mutual Life Ins. 
Co., the defendant insisted, as in the present case, that certain 
statements were to be regarded as warranties, and the point decided 
in the case is so pertinent to the present inquiry, and the reasoning 
is so clear and forcible, that we feel justified in quoting further from 
it. The Court said: ‘‘In every case cited in support of the defen- 
dant’s position, there was an express reference in the policy which 
made the application a part of the contract. The one most relied 
on, and claimed to be especially applicable to the facts of the pre- 
sent case, is that of Miles vs. Connecticut Ins. Co., 3 Gray, 580. 

In that case it was declared in the policy itself to be expressly 
understood and agreed to be the true intent and meaning hereof, 
that if the proposal, answer and declaration made by the assured, 
and upon the faith of which this agreement is made, shall be found 
in any respect untrue, then and in such case this policy shall be 
null and void. [n that proposal the assured declare (among other 
things) that the answers and statements therein made are correct 
and true, and agree that the answers given to the following ques- 
tions, and the accompanying statements, and this declaration, shall 
be the basis, and form part of the contract or. policy between 
them and the said company. 

Two marked features in that case distinguish it from the present: 
First, the clause in the policy relates distiuctly and exclusively to 
the paper called ‘‘The Proposal and Declaration.’’ Second, when 
the two papers are thus brought together, there is a distinct agree- 
ment, not only that the statements are true and correct, but that 
they are to form a part of the contract. In the present case, the 
policy contains no reference to any application, nor to any declara- 
tion or statement in writing made or to be made by the assured. 
The only clause in the policy which can have any bearing upon the 
question, when disconnected from other provisions of a diverse 
character, reads as follows, namely: , 
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‘Or if the statements made by or on behalf of, or with the 
knowledge of the said assured, to the company, as the basis of, or 
in the negotiation for this contract, shall be found in any respect 
untrue, then, and in each of said cases, this policy shall be null and 
void.” 

It is clear that this is not a reference to any particular instru- 
ment or paper, but it includes any and all statements, whether oral 
or written. The defendant, however, contends that a written ap- 
plication having been made in this case, which, by its own terms, 
declares the statements therein contained, to be made as the basis of 
the insurance applied for, the policy will attach to that application 
as containing the statements referred to, and thus constitute an ex- 
press warranty. We are far from being ready to concede that the 
reference is sufficiently definite to warrant the bringing of the two 
papers together for the purpose of giving a construction to the con- 
tract. But even if the application may properly be resorted to for 
aid in the construction, it contains no agreement, and no words to 
indicate that its statements are to be taken as warranties; nor that 
they are to form part of the contract.” 

In the case at bar, the proceedings with reference to the procur- 
ing of the policy comprise five papers. The one designated ‘‘A,”’ is 
headed: ‘‘ Particulars required from persons proposing to effect 
assurance on lives in this company.’’ That designated ‘B,” is 
headed: ‘‘ Questions to be answered by the physician of the party 
applying for insurance.’”? That designated ‘'C,”’ is headed: ‘‘ Ques- 
tions to be answered by the friend of the party applying for assur- 
ance.”” That designated ‘‘D,’’ is headed: ‘Questions to be an- 
swered by the Agent, if the applicant is not personally known to 
him.”’ And the fifth is designated as follows: ‘‘ Declaration to be 
made and signed by a person proposing to make an assurance on 
the life of another.” 

This last mentioned paper is the one which appears first in the’ 
statement of facts, and is signed ‘‘ Mary L. Miller, by James A. 
Miller.” To this, reference is made in the policy as follows: 

“And it is also understood and agreed by the within assured, to be 
the true intent and meaning hereof, that if the declaration made by 
or for the assured, and bearing date the 19th day of February, 1866, 
and upon the faith of which this agreement is made, shall be found 
in any respect untrue, then, and in such case, this policy shall be 
null and void.”’ It is worthy of note that the declaration is referred 
to by name, and that to none of the other papers, each of which 
has a specific designation in the proceedings, is any reference made 
in the policy. In this respect it differs from the case of Miles vs. 
Connecticut Ins. Co., before alluded to, in which the policy made 
direct reference to the proposal, answer and declaration made by 
the assured, and provided that if they were found in any respect 
untrue, the policy should be null and void. Applying the princi- 
ples of the foregoing decision to the present case, it follows that the 
statements contained in the declaration can alone be regarded as 
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waranties, and that the answers of Miller to the questions pro- 
pounded to him are mere representations. 

If the instruction of the Court had reference to the answers to 
the printed interrogatories, it was proper. If it had reference to 
the declaration it was not error to the prejudice of the appellant. 
the only alleged misstatement, of which complaint is made, is con-., 
tained in the answer of Miller to the questions asked him. Hence 
it becomes quite immaterial what construction is placed upon the 
statements in the declaration. As the Court did not err in giving 
the foregoing instruction, it follows that the fourth instruction 
asked by defendant, embodying a doctrine at variance with it, was 
properly refused. 

In the case of Henry Wilkenson vs. The Conn. Mutual Life Ins. 
Co., decided at the December term, 1870, it was said: that under the 
terms of the policy in that case, the answers to the questions 
contained in the application became warranties. That action was 
against the same company in which the decision of Miles vs. Conn. 
Ins. Co., 3 Gray, 580, was rendered—the policies of which, as we 
have seen, contain provisions differing widely from that now 
under consideration. 

IfI. The Court further instructed the jury as follows: ‘It is 
for you to determine the materiality of the alleged misstatements, if 
any have been proven.’”’ This instruction we consider erroneous, 
The only misstatements complained of, are the answers of Miller to 
the following questions, to wit: ‘‘Isthe party sober and temper- 
ate?” ‘*Has he always been so?’’? A misrepresentation by one 
party of a fact specifically inquired about by the other, though not 
material, will have the same effect in exonerating the latter from 
the contract as if the fact had been material, since by making 
such enquiry he implies that he considers it so. In all jurispru- 
dence this distinction is recognized. It is practically to written 
answers to written inquiries referred toin a policy. The rule is so 
because a party, in making a contract, has a right to the advantage 
of his own judgment of what is material, and if by making specific 
inquiry"he implies that he considers a fact to be so, the other party 
is bound by itas such. 1. Phillips on Insurance, ¢ 542, and cases 
cited. Also Campbell vs. New England Mutual Life Ins, Co., 98 
Mass., 401. Representations of this kind differ from warranties in 
that a substantial compliance with them is sufficient to answer 
their terms. Whether there has been such substantial compliance, 
that is, whether the representation is in every material respect true, 
is a question of a fact for the jury. But it is not for the jury to 
say that the representation, though substantially untrue, is not- 
withstanding immaterial. An illustration will make plain the 
view of the Court. Suppose that in answer to a specific question 
the assured states his age is thirty years. It appears from the 
evidence that his age is a week or a month greater. The question 
would be a proper one for the jury to say whether the representa- 
tion, though strictly and technically untrue, was not substantially 
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and materially true. But suppose it appears from the evidence 
that the age of the assured is fifty instead of thirty years. Itis no 
the province of the jury to say that the representation though un- 
true is immaterial, as is well said in the case of Campbell vs. New 
England Mutual Life Ins. Co.; it is not within the province of the 
jury, under the guise of determining whether the statements of the 
applicant were materially false or untrue in some particulars, 
material to the risk, to find that diseases and infirmities were not 
materials to be disclosed, which the parties had by the form of the 
contract of insurance and of the contemporaneous written applica- 
tion conclusively agreed to consider material. See also Davenport 
vs. New England Ins. Co.,6 Cushing, 341. We are aware that 
there are authorities which sustain the instruction of the Court, 
but they seem not to have noticed the distinction here recognized, 
and are not, in our judgment, so much in accord with sound legal 
principles as those which support the converse doctrine. 

IV. The defendant assigns as error the refusal of the Court to 
give the following instruction, to wit: ‘‘ The proper evidence of the 
cause of a disease is the testimony of medical men, whose practice 
has been such as to enable them to speak as experts. Upon this 
point you have the testimony of Dr. Staples, who attended Miller 
in his last sickness, and whose practice for fifteen years, qualifies 
him to speak as an expert as to the cause of Miller’s disease. If 
therefore you believe his opinion to be that the disease of which 
Miller died was caused by intemperance, from the use of intoxi- 
eating liquors, in other words if you believe his opinion to be that 
Miller died of congestion of the lungs and brain, and that such 
congestion was caused by irritation of the stomach, and that the 
irritation was caused by the use of intoxicating liquors, and if you 
tind that this testimony is uncontradicted, then his opinion must 
prevail.’”’ Upon this branch of the case the Court instructed, as 
follows: ‘The opinion of a physician is competent evidence as to 
the cause of death.”’ In this action of the Court there was no error. 
There was no testimony contradicting Dr. Staples as to the cause 
of Miller’s death, but there was some testimony tending to impeach 
him. However slight the effect of this testimony, and however 
little the consideration to which it was entitled from the jury, still 
its weight is to be determined by them. It is not the province of 
the Court, by an instruction, to withdraw any proper testimony 
from the jury. Had this instruction been given, its effect might 
have been to lead the jury to believe that, as there was no other 
testimony than that of Dr. Staples as to the cause of death, his 
opinion must prevail, without regard to the testimony introduced 
for the purpose of impeachment. The instruction given by the 
Court contained the law as to the competency of opinion of the 
doctor, and very properly left the weight of this opinion to be deter- 
mined by the jury. 

V. It is claimed that the Court erred in giving the following 
instraction: ‘The defendant avers that there were certain untrue 
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and fraudulent statements contained in the application by James 
A. Miller—insists that only his statements in regard to his health 
and habits, should be inquired into. But as the contract was based 
upon the statements of the insured’s physician and friend, 
as well as his own, the statements of all three should be considered 
in determining the question of fraud.’ This instruction is proper. 
The answers of the physician and friend constituted as much a part 
of the proceedings as those of Miller, and were equally entitled to 
the consideration of the jury. 

VI. The giving of the following instruction is assigned as 
error: ‘‘TIf an insurance company issue a policy upon a risk 
greater than an ordinary one, with a full knowledge of aljl the 
facts, it cannot escape the binding obligation of its contract by 
pleading such fact, for this would simply be allowing insurers to 
commit a deliberate fraud upon the insured.” The correctness of 
this instruction as an abstract proposition is conceded. It is said, 
however, that it assumes that the jury would be justified in finding 
from the evidence, that the company had full knowledge that the 
risk was greater than an ordinary one. We have before seen that 
the company is affected by the knowledge of its agent, acquired 
when actually engaged in procuring the application for the policy. 
The defendant, however, insists that there is nothing in the record 
which shows that either Case or Thornton, had knowledge that 
Miller’s habits had been intemperate. We think that the testimony 
of Rogers as set forth in the statement of this case tends to estab- 
lish this fact, and that the question of this knowledge was pro- 
perly submitted to the jury. 

VII. It is claimed that the Court erred in instructing the jury 
as follows: ‘‘If you find that Miller’s death was produced by other 
causes, then you should find for the plaintiff on this branch of the 
ease.’’ ‘*The policy must be construed strictly against the defend- 
ant, and if you find that Miller’s death was only contributed to by 
the intemperate use of liquors, then you must find for the plaintiff 
on this branch of the case.” ‘In order to avoid the policy the 
defendant must satisfy you, by a preponderance of evidence, that 
the sole or paramount cause of Miller’s death was caused by the 
intemperate use of intoxicating liquors.” The defendant claims 
that ‘‘ If intemperance shortens life, it is a cause of death within 
the meaning of the policy,” and that the policy is thereby avoided. 
It rarely, if ever, happens that the intemperate use of intoxica- 
ting drinks is indulged in for a considerable period, without, to 
some extent, shortening life. The consequences of the construction 
contended for by the defendant would, therefore, be that an insur- 
ance company which had assured the life of one known to be in- 
temperate, and which had charged a higher rate of insurance in 
consequence of such fact, could exonerate itself from liability, upon 
the policy, by showing that the life of the assured had been short- 
ened by intemperance. A sound principle does not lead to conse- 
quences so unjust and unreasonable. A proximate cause of an 
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effect is that which immediately preceds and produces it as 
distinguished from the remote mediate or predisposing cause. 
When several causes contribute to death, as a result, it may be 
externally different to determine which was the remote and which 
was the immediate cause; yet this difficulty does not change the 
fact the death is to be attributed to the proximate and not the 
mediate cause. Nor is the difficulty in questions of this kind any 
greater than that which arises in questions of negligence, 
contributory negligence, and many others which are constantly 
the subject of judicial investigation. That the policy is to be 
construed strictly against the company, see Oather vs. Springfield 
Fire Ins. Co., 1 Sumner, C. C., 434; Wilson vs. Conway Fire Ins. 
Co., 4 R.I., 142. 7 
The instruction given, we think, correctly reflected the law. 


VIII. The deposition of the plaintiff was introduced as fol- 
lows: ‘*T'wodays before my husband died, and when Dr. Staples 
was first called, he stated that my husband had a severe attack of 
congestion of the lungs: on the day following he repeated this 
same language, and stated that I need not be alarmed if my hus- 
band was delirious, as congestion of the brain usually accompanied 
congestion of the lungs, and continued to remark that my husband 
had done work enough to kill any ordinary man, or perhaps two 
men, and that he had no doubt injured himself by leaning against 
the desk.”’ 

The attention of Dr. Staples was directed, upon the cross-ex- 
amination, to this conversation, and he stated that he thought he 
did not make the statements above detailed. The deposition was 
introduced for the purpose of impeachment. 

It is claimed that the statements were mere matters of opinion, 
and that with respect to them the witness cannot be impeached. 
The witness, as an expert, testified to matters of opinion, and may 
be impeached by showing that, upon a former occasion, he had 
expressed a different opinion. Patchin vs. Astor Mutual Ins. Co., 
13 Kernan, 268; Sanderson vs. Nashua, 44 N. H., 492. 


IX. Some objections were made, upon the trial, to the intro- 
duction of testimony, which may be briefly considered. 

The evidence tending to show that Case and Thornton had 
knowledge that Miller’s previous habits had been intemperate, 
was proper for the reasons already considered. The evidence 
showing that the certificate of Rogers and Sprague were incom- 
plete when delivered to the agents, was competent for the same rea- 
sons. The receipt for premium signed by Thornton as ‘ General 
Agent” constituted a link in the chain of testimony tending to 
to show the extent of Thornton’s authority, and, although alone it 
would not establish the extent of his agency, yet as bearing upon 
that question, it was properly admitted, and even if erroneously 
admitted, it was, under the views herein expressed, error without 
prejudice. 
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X. The errors considered, embrace substantially all those insist- 
ted upon in the agreement, as the cause must be reversed for the 
error already noticed it is not necessary to consider whether the 
verdict is sustained by sufficient testimony. For the error of the 
Court, in submitting to the jury the materiality of the misstate- 
ments alleged to exist in the answers of Miller, the judgment is 
reversed, 
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This was a proceeding in the nature of a bill of interpleader 
brought up by the plaintiff against Matilda Brant, widow of Henry 
B. Brant, deceased, and Hurck and Stagg, praying to be allowed 
to pay into court the proceeds of a certain policy of insurance on 
the life of Henry B. Brant, deceased, and asking that the defen- 
dants be required to interplead in order to have a determination of 
their respective rights. The court below adjudged that Hurck as 
trustee of Stagg was entitled to the money, and from that decision 
Mrs. Brant appealed. The policy was issued for five thousand dol- 
lars, payable to the sole and separate use of Mrs. Brant, after the 
the death of her husband. The annual premium was three hun- 
dred and forty-three dollars and ten cents, and the demurrer admits 
that the premium was paid by Brant. Brant in his lifetime bor- 
rowed money of Stagg and assigned the policy as callateral security. 
Mrs. Brant joining with him in the assignment, and he having 
died without making payment, the question now is whether the 
assignment concludes or bars Mrs. Brant from recovering the pro- 
ceeds of the policy. With respect to reversionary choses in action 
and other reversionary equitable interests of the wife, in personal 
chattels, the doctrine has been for a long time well settled and in a 
manner most favorable to her rights, for no assignment by the hus- 
band, even with her consent and joining in the assignment, will 
exclude her right of survivorship in such cases. The assignment 
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is not, and cannot, from the nature of the thing, amount to a reduc- 
tion into possession of such reversionary interests; and her consent 
during the coverture to the assignment is not an act obligatory upon 
her. (2 Story, Eq. Juris, 2 1413; Wood vs. Simmons, 20 Mo., 363; 
Craft vs. Bolton, 31 Mo., 355.) 

But the question to be considered is whether this case falls 
within the above mentioned rule. If the policy was a chose in ac- 
tion or an equitable interest absolutely belonging to the wife, within 
the reasoning of the doctrine there could be no doubt; but the case 
is peculiar and distinguishable. It isan interest designed for her 
benefit, but the consideration immediately moves from the husband 
and is dependent on his action. 

The statute in reference to married women provides that it shall 
be lawful for any married woman, by herself, and in her name, or 
in the name of any third person with his assent as her trustee to 
cause to be insured, for her sole use, the life of her husband for any 
definite period, or for the term of his natural life, and in case of her 
surviving her husband, the sum or net amount of the insurance 
becoming due and payable by the terms of the insurance shall be 
payable to her, and for her own use, free from the claims of the 
representatives of her husband, or of any of his creditors; but such 
exemption shall not apply when the amount of the premiums 
annually.paid shall exceed $300. [2 Wagner St. p. 936 2 15. 

The eighteenth section of the same act makes it apply to all 
policies, whether the same was effected by the wife herself or her 
husband for her benefit, either before or after the passage of the 
law, and provides for the inurement of the money to the separate 
use and benefit of the wife and her children, if any, independently 
of her husband and of his creditors and representatives. 

This statute was copied from the New York law of 1840, and the 
construction which the courts of that State have given to it will be 
presently adverted to. A similar statute prevails in Wisconsin, 
and the Court there holds that where a husband survives his wife, 
having previously procured a policy of insurance on his own life for 
her benefit, and himself paid the premiums thereon, he may dis- 
pose of it by will or otherwise. (Kerman vs. Howard, 23 Wis. 108.) 

The Court in it sreasoning seems to have no doubt about the 
power of the husband with the consent of the company to change 
the policy, or to assign it as a means of credit or security; and that 
in acase where he had paid the premiums he would have the right 
to dispose of the poliey in the absence of the statute, and it was not 
beleived that the legislature intended to deprive him of it by that 
provision. In Eadie vs. Slimmon (26 N. Y. 9) it appears that the 
policy recited the payment by Mrs. Eadie of the premium for the 
first year, and for the like premium to be paid in advance every 
year thereafter. The company insured the life of the husband in 
the sum of two thousand dollars for her use and benefit. The hus- 
band and wife assigned the policy to Slimmon in payment of, or as 
security for an alleged indebtedness of the husband. Slimmon 
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threatened Eadie with a criminal prosecution for embezzlement , 
the wife was wrought on through fear, and thrown into the greatest 
agony, and the policy was assigned through apprehension of such 
a prosecution. After the death of the husband, Slimmon claimed 
the money on the policy, but the Court held the assignment void, 
having been extorted by force and coersion which overcame the 
free agency of the wife. This was the principal reason upon which 
the decision was based, though Mr. Justice Smith at the close of his 
opinion stated the policy was taken under the act of 1840; that it 
was the intent of that statute to make such policies a security to 
the family of a married man and a provision for their use and bene- 
fit; and that this interest would be defeated if they were held 
assignable by the wife like ordinary choses in action belonging to 
her in her own right, as her separate property. 

Upon a motion for a re-hearing the Court adhered to its previous 
opinion, and Denio J. said that the statutory provision was special 
and peculiar, and looked to a provision for a state of widowhood, 
and for orphan children; and that it would be a violation of the 
spirit of the provision to hold that a wife, insured under the act, 
could sell and traffic with her policy as though it were realized per- 
sonal property, or an ordinary security for money. But no doubt 
was expressed by the Court on either occasion about the assign- 
ability of the policy had no statute regulations intervened to render 
it invalid. It appears that there never was any serious doubt about 
a life policy being assignable, and it has been observed that without 
the power to assign the insurance on lives would lose half its use- 
fulness. (Ang. in Fire and Life Ins. 2 325 et seq.) At common law 
the insurable interest in the life of another person, must be a direct 
and definite pecuniary interest, and a person has not such an in- 
terest in the life of his wife or child merely in the character of 
husband or parent. (3 Kent Com. 10th ed., 483, but see McKeevs. 
Phoenix Ins. Co., 28 Mo. 383.) 

The statute, therefore, may be considered in the light of an en- 
abling act. It enables the husband to effect a policy of insurance 
on his own life for the benefit of his wife, which in case she survive 
him, goes to her free from his creditors and representatives. 

It also makes it lawful for a married woman herself, and fur her 
own benefit to effect an insurance on the life of her husband, which 
shall belong to her and her children. The statute was founded in 
charity and intended to subserve a beneficient object, and in a case 
falling within it I should be disposed to give it the most favorable 
construction to carry out its humane purpose. But it is expressly 
provided that to secure the exemption or immunity on policies in 
favor of married women, the amount of premium annually paid 
shall not exceed three hundred dollars. The law did not intend 
that the husband should withdraw any greater amount from his 
means or his creditors to be expended for such a purpose. As the 
premium was greater in this case the policy is withdrawn from the 
operation of the statutes, and does not come within the provision 
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granting it an entire and absolute exemption in favor of the wife. 
Asa policy not governed by the statutes, [ entertain no doubt about 
its transferability, and the assignment having been voluntarily 
made by Mrs. Brant and her husband for a favorable consideration, 
with the assent of the company, I think it should be held valid and 
that the judgment should be affirmed. 

Affirmed. The other judges concur. 


SUPREME COURT OF WISCONSIN. 


NATHAN N. MINER, Reap’t, ) 
vs. 


THE PHCENIX INS. CO., Appt. } 


Dixon, C. J. 


The policy sued upon contained the usual condition found in 
such instruments, that ‘“‘if the property be sold or transferred, or 
anychange take place i in title or possession, whether by legal pea 
or judicial oe, or voluntary transfer or conveyance, 
then * * this policy shall be void;’’ and the sole ques- 
tion in this case is whether the agent of the company was author- 
ized to waive and did waive this condition, by accepting the pre- 
mium and issuing and delivering the renewal receipt with knowl- 
edge at the time that the property had been sold and the title 
changed. 

The premium was paid to and the renewal receipt made and de- 
livered by George Bulkley, at Elkhorn, on the 7th of November, 
1867. Bulkley subscribed his name thereto as agent. The complaint 
avers that Bulkley ‘‘ was then said defendant’s local agent at Elk- 
hora, aforesaid, and was duly authorized to issue and renew policies 
of insurance, and to receive the premium therefor in behalf of the 
defendant.”” This averment of the complaint is not denied: by the 
answer, and of course stands admitted. 

The court submitted the following question to the jury, upon 
which to find a special verdict, viz.: ‘‘Did Mr. Bulkley, the agent 
of the defendent, when he renewed the policy in question, Novem- 
ber 7th, 1867, know that the legal title to the property therein 
mentioned had passed from Richmond to the plaintiff?”’ To this 
special question the jury answered, ‘‘yes;’’ and thereupon the 
court directed a general verdict for the plaintiff for the amount of 
damages proved. 

The policy renewed was issued to one Richmond as owner of 
the iin ata ; the loss, if any, ee to the ps and one 
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Wylie, mortgagees. The renewal receipt ran to Richmond, show- 
ing the premium to have been received of him per Wylie, thus 
continuing the policy in the same form. Richmond insured as 
owner, and loss payable to the plaintiff and Wylie, mortgagees. 
Before the renewal, Richmond’s title had been extinguished by 
foreclosure, and the plaintiff and Wylie had become owners. They 
had purchased at the foreclosure sale upon the mortgages given to 
themselves. After the loss by fire, Wylie assigned his interest in 
the policy to the plaintiff who sues alone, and is entitled to the 
proceeds. It will be seen from this statement, that there was a 
verbal inaccuracy in the question submitted to the jury. Instead 
of submitting to them whether Bulkley knew the legal title of the 
property had passed from Richmond to the plaintiff, the submission 
should have been, Whether he knew it had passed from Richmond 
to the plaintiff and Wylie. The inaccuracy is, however, of no im- 
portance, and is alluded to only for the purpose of explanation. It 
is very clear that the jury could not have misapprehended the 
question submitted or intended to be, which was whether the agent 
knew the title had passed from Richmond to the plaintiff and 
Wylie. 

The question thus submitted to the jury, very much narrowed 
the issue presented by the pleadings and evidence before the court. 
It withdrew entirely from the consideration of the jury all that 
part of the case, and the testimony respecting the alleged state- 
ments and representations of the agent made to Wylie at the time 
of renewal and when the premium was paid by Wylie, that the 
change of title made no difference, that the policy as renewed was 
as valid and effectual to insure the interest of the plaintiff and 
Wylie as owners, as a new policy would be, issued to them in that 
capacity, and that no new policy was necessary. All that part of 
the case was withdrawn, and the only question of law which 
remained and now remains, is that above stated. It is whether the 
agent was authorized to waive and did waive the condition, by 
receiving the premium and executing and delivering the renewal 
receipt, knowing the change of title which had taken place. 

The agent, as admitted by the pleadings, was authorized to issue 
and renew policies of iusurance and to receive premiums therefor 
in behalf of the company at Elkhorn. He,was, therefore, the 
general agent of the company, authorized to represent it, make 
contracts for insurance and transact its business at that place, 
according to the general practice and course of dealing of such 
corporations. He was authorized to make, and did make, the con- 
tract of insurance in question, for it was expressly provided by the 
policy that it should ‘‘not be valid unless countersigned by the 
duly authorized agent of said Phoenix Insurance Company, at 
Elkhorn, Wis.’’ The strong tendency and decided weight of all 
modern authority is that agents so authorized and appointed, may 
waive any of the written or printed conditions of the policy and 
bind the company by such waiver, and that their representations 
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or statements made, or promise, assurance or verbal consent given 
to the assured at the time of issuing the policy, or when acting 
within the scope of their agency and with knowledge of the facts 
constituting the breach, will, if confided in and relied upon by the 
assured, who is himself innocent and makes no misrepresentation 
or intentionally conceals nothing, amount to such waivér and 
estop the company from taking advantage of the condition waived. 
The cases in which this doctrine has been held are very numerous. 
In Viole vs. Germania Insurance Company, 26 Iowa, 9, it was held 
that a condition in a policy of fire insurance, that, if the risk be in- 
creased by a change of occupation or other reasons within the econ- 
trol of the assured, without the written consent of the insurers, 
“the policy shall be void,” might be waived without writing, and 
by any acts, declarations or course of dealing by a local agent of the 
insurers authorized as here to issue and renew policies and make 
contracts of insurance, and who, with knowledge of the facts con- 
stituting a breach of the condition, recognized and treated the 
policy as valid and led the assured to regard himself as protected 
thereby. In that case the agent was authorized to determine 
whether the risk was increased and to cancel the policy on account 
thereof, and the waiver was after the policy was issued, and not by 
acts or declarations at the time of its issue or renewal. It was held 
that no new consideration was necessary to support such waiver. 
At page 58 the courtsay: ‘It is difficult to conceive of an act in 
the prosecution of the business of insurance, which the officers of 
the companies can do, that cannot be done by the agent.” 

In Franklin vs. The Atlantic Fire Insurance Company, 42 Mo., 
456, it was held that a condition in a policy, ‘if the interest of the 
assured in the property be other than the entire, unconditional 
and sole ownership of the property, for the use and benefit of the 
assured, it must be so represented to the company and so express- 
ed in the written part of the policy, otherwise the policy would 
be void,’’ was waived and the company estopped, where the agent, 
before issuing the policy, or receiving the premium, and having 
notice from the assured that his interest in the property was not 
entire, unconditional and sole, and that there were encumbrances 
upon it, failed to express those facts in the policy prepared by him- 
self, and delivered it to the assured, saying that ‘it made no differ- 
ence; it was all right,’’ or words to that effect, and received the 
premium. In that case the doctrine is affirmed that foreign insur- 
ance companies are bound by the acts of their agents, acting 
within the scope of their general authority, without any immediate 
knowledge of the transaction on the part of the company. 

In Columbia Insurance Co. vs. Cooper, 50 Pa. St. R., 831, the 
assured innocently represented that there were no incumbrances 
upon the property, which was machinery in a mill, but stated the 
facts that there were judgments on the land, which he did not 
think were liens on the personal property, and in which the agent 
concurred and returned to the company the application with the 
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answer that there were no incumbrances, but that the premises 
were leased. The court observed whether a particular piece of real 
estate is subject to the lien of judgments, and whether chattels are 
so connected with that real estate as to be part of the freehold, 
were questions which the assured did not profess to be able to 
answer, and which, if the company wanted answered, they should 
have sent a competent agent to investigate. They furthermore 
said that the assured ‘‘ was not responsible for the blunders of the 
agent. If the agent returned that there were no incumbrances, 
when he had been informed there were judgments and a lease, he 
may have violated the ‘conditions ;’ but no company has a right to 
select and send out agents to solicit patronage and business for its 
benefit, and then to saddle their blunders upon its customers.”’ 

And equally strong and decisive is the language of the court in 
N. E. Fire and Marine Insurance Co. vs. Schettler, 38 Ills., 166, 
where it was held that an agent, having power to receive premiums, 
would be presumed to have authority to give permission to the 
holder of a policy to remove the property insured to another locality, 
and having indorsed the consent in writing on the policy, for an 
enhanced premium, for the removal, the company was bound by it. 

And so in Peoria Marine and Fire Insurance Co. vs. Hall, 12 
Mich., 202, where by a fire policy it was provided that the keeping 
of gunpowder ‘without written permission in the policy ’’ should 
render it void, it was held that the agent taking the insurance 
might waive it without writing, and whether permission to keep it 
was indorsed, or intended or neglected to be indorsed, or not. 

And the power of these agents and the extent to which they 
represent and may bind the companies is further shown by those 
cases, in which it has been determined that the company cannot 
avail itself of any misstatement or omission in the application, con- 
stituting a warranty on the part of the assured, where such appli- 
eation is prepared by the agent with knowledge of the facts, or he 
is intrusted by the assured to make the application, and that this 
is so even though the by-laws of the company made known to the 
assured, provide that the person taking the survey and preparing 
the application shall be the agent of the applicant. Clark vs. Union 
Mutual Insurance Co., 40 N. H., 383; Marters vs. Madison County 
Mutual Insurance Co., 11 Barb., 624; Rowley vs. The Empire In- 
surance Co., 36 N. Y., 550; Protection Insurance Co., vs. Harmer, 3 
Ohio St., 452; Beal vs. The Park Fire Insurance Co., 16 Wis., 241; 
Hough vs. City Fire Insurance Co., 29 Conn., 10; Kelley vs. Troy 
Fire Insurance Co., 3 Wis., 268, 269; Howard Fire Insurance Co., 
vs. Bruner, 23 Pa. St., 50; Ames vs. N. Y. Union Insurance Co., 14 
N. Y., 253; Plumb vs. Cataraugus Insurance Co., 18 N. Y., 892; 
May vs. Buckeye Mutual Insurance Co., 25 Wis., 291. In such 
cases the neglect or mistakes of the agent are the neglect or mis- 
takes of the company itself. 

And the authority of a general agent is still further illustrated 
by those cases adjudging the receipt of premium upon a policy by 
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the agent after forfeiture or breach of condition and with know- 
ledge thereof, is a waiver, ( Wing vs. Harvey, 27 Eng. Law and Eq. 
R., 140; North Berwick Co., vs. New England Fire and Marine 
Insurance Co., 52 Maine, 336); or the doing of any other act by the 
agent recognizing the policy as still in force and valid, (Keeler vs. 
Niagara Fire Insurance Co., 16 Wis., 523); or that the agent may 
waive the printed condition that no policy shall be considered 
binding until the premium is paid and given a credit, (Borhen 
vs. Williamsburg Insurance Co., 35 N. Y., 131; Sheldon vs. The 
Atlantic Fire and Marine Insurance Co., 26 N. Y., 460; Gait vs. 
National Protection Insurance Co., 25 Barb., 189;) or that he 
may bind the company by a parol agreement to renew; although 
the policy and the certificates of renewal declare that they shall 
not be valid until countersigned by the agent, and that it makes 
no difference that at the time of such agreement to renew the 
period for which the policy was issued had expired, ( Post vs. tna 
Insurance Co., 43 Barb., 357; ) or that he may waive notice of ad- 
ditional insurance where the policy requires that the assured shall 
give notice thereof to the company and have the same indorsed on 
the policy, or otherwise acknowledged by the company in writing, 
(Warner vs. Peoria Marine and Fire Insurance Co., 14 Wis., 318;) 
or that he may bind the company by new clauses or conditions 
inserted by him before issuing the policy, (Gloucester Manufactur- 
ing Co. vs. Howard Fire Insurance Co., 5 Gray, 497.) 

To the authorities thus referred to, many others differing in facts 
but not in principle, might be added, but it becomes tedious and 
unnecessary. Enough have been cited to show that it was compe- 
tent for the agent in this case, to waive the condition that any 
change in title or possession shall render the policy void, and it 
only remains to be determined whether he did so waive it by 
receiving the premium and giving the renewal receipt knowing 
that such change had taken place. 

The case of Peoria Marine and Fire Insurance Co. vs. Hall, 12 
Mich., 214, broadly asserts the doctrine that mere knowledge by the 
agent issuing the policy or renewing it, and receiving the premium, 
of facts constituting a breach of any of its conditions, is a wavier 
by him and by the company of the condition so known to be broken. 
It is put upon the ground, that notice to the agent is notice to the 
principal, and that whatever the agent knows the company must 
be regarded as knowing, and that as it would be a gross fraud for 
the company, knowingly to receive the premium for issuing a 
policy on which they did not intend to be liable, and which they 
intended to treat as void in case of loss, so it is equally a fraud, and 
their fraud, for the agent to do so, for his knowledge was their 
knowledge, and his acts their acts for all the purposes of the trans- 
action. And the same doctrine is fully sustained by the following 
cases: Campbell vs. The Merchants and Farmers’ Marine and Fire 
Tnsurance Co., 37 N. H., 35; Marshall vs. Columbia Mutual Fire 
Insurance Co., 7 Foster, 157; Martin vs. Madison County Mutual 
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Insurance Co., 11 Barb., 624. In 37N. Y., 48, it is said that the ap- 
plicant, unused to business and ignorant of what is necessary to be 
done, trusts to the skill, knowledge and judgment of the agent, and 
puts full confidence in and relies upon him to see that the business 
is correctly done, and that, if he acts honestly and in good faith, the 
company ought to be charged with a knowledge of all the facts that 
are known tothe agent, that it would be unjust to the insured, after 
he has made the application, paid the premium demanded and the 
expenses of the policy, to permit the company, upon the destruc- 
tion of the property, to say that they will not make good the loss, 
because their agent, whom they have authorized to act for them, 
has failed in the performance of his duty. That the agent knows 
the requirements of the company and the insured does not, and if 
the application or policy be defective, upon a point well known to 
the agent, the company, and not the insured, should be the suf- 
ferers. 

We are well satisfied of the soundness of these decisions and 
of the reasons which are given for them, and must therefore hold, 
that the condition in question was waived when the agent accepted 
the premium and issued the renewal receipt, knowing the change 
of title which had been made, and that as such change did not 
affect the insurable interest of the parties for whose benefit the 
policy was issued, and who paid the premium, the recovery in this 
action must be affirmed. 

Judgment affirmed. 


COURT OF APPEALS OF NEW YORK. 


GEO. NORTHROP, Apm’R, App’t, ) 
Ag't. : 
THE RAILWAY ASSURANCE CO., Resp't. * | 


GROVER, J. 


It must be conceded that the injury received by the plaintiff's 
intestate does not come within the strict literal words of the con- 
tract of assurance. By that contract the respondent agreed to pay 
the legal representatives of the intestate, in the event of her death 
from personal injury, ensuing in three months from the happening 
thereof, when caused by any accident while traveling by public or 
private conveyances provided for the transportation of travelers, 
&e. The intestate was not actually traveling upon any public or 
private conveyance provided for the transportation of passengers, 
at the time of receiving the injury which caused her death. It ap- 
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pears from the facts agreed upon by the parties, that the intestate 
prior to such time had undertaken to goa journey from Steuben to 
Madison county; that the mode adopted for making the journey 
was, by rail from Steuben to Watkins in Schuyler county, thence 
by steamer to Geneva, thence by rail to Madison; that the in- 
testate, in the prosecution of such journey, had arrived at Geneva, 
on board the steamer, and, as usual, was passing on foot from the 
steamboat landing to the railway station, to go on board of the cars 
for the remainder of her journey, and, while so passing from the 
landing to the station, a distance of about seventy rods, she slipped 
and fell, thereby receiving an injury which caused her death about 
four days thereafter. It further appears that upon the arrival of 
the boat at Geneva, there were usually hacks at the landing seek- 
ing passengers for any part of the village, or the railroad station; 
but that a large majority, going to the railroad station, went there 
on foot. 

The question tor determination is, whether at the time of 
receiving the injury the plaintiff was, within the meaning of the 
policy, traveling by a public or private conveyance. The policy 
must be construed so as to carry into effect the intention of the 
parties, so far as such intention can be determined from the lan- 
guage used, construed in the light of well known extrinsie facts, 
which must be presumed to have been known to the contracting 
parties at the time of making the contract, and in reference to 
which it was entered into. One fact of this character, very im- 
portant in the present case, is, that of the frequent changes 
required from one train of cars to another at intermediate stations 
upon the same journey. 

Those passing from Buffalo or the Falls to New York, by the 
N. Y. Central, or from the former or Dunkirk to the same, by the 
Erie, cannot be unaware of this fact. Can it be said that a passen- 
ger is not traveling, within the meaning of this contract, by public 
conveyance while passing from one train, to go on board of another, 
in the actual prosecution of his journey ; or, for further illustration, 
ean this be said of a passenger from New York to Dunkirk, by the 
Erie, while going from the Ferry boat at Jersey City to get on 
board of the train at that place? I think that such passenger, within 
the meaning of this contract, and also within the fair construction 
of the language, is a traveler by public conveyance all the way 
from New York to Dunkirk, although he may walk as hort dis- 
tance from the Ferry boat to the train at Jersey City, or from one 
train to another, where such changes are made at intermediate 
stations. 

An injury received while so necessarily walking in the actual 
prosecution of the journey, is received while traveling by public 
conveyance, within the meaning of the policy, as such walking is 
the actual and necessary accompaniment of such travel. 

There is no difference in principle between a passenger walking 
and the intestate in the present case. The presumption is, that 
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the railroad trains and the steamer run in connection, the same as 
the Ferry boat from New York to Jersey City with the Erie trains, 
and that by means of this connection the journey of the intestate 
was designed to be continuously prosecuted, and it surely can make 
no difference in principle that the space to be walked over, in going 
from one conveyance to another, is a few steps more or less. Nor 
does it affect the question that the intestate might have procured a 
hack to carry her, had she so have chosen. She pursued the same 
course that the great majority of passengers did. This she had the 
right to do under the contract. Theobald ag’t Railway Passengers’ 
Assuranee Co., 26 Eng. Laws and Equity, 482, sustains this view. 
In that case the assurance was against railway accident, whilst 
traveling in any close carriage or any line of railway in Great 
Britain, &c. This was held to include an injury received from 
slipping on the step of the car, while standing at the station, in 
getting out. It follows that the judgment appealed from, must be 
reversed and a judgment of $5,000, with interest thereon from the 
time the loss became payable, rendered in favor of the appellant, 
against the respondent, together with costs in this and in the 
Supreme Court. 

Church, Ch. J., Peckham & Rapallo, J. J., concur with Grover, 
J. Folger does not sit. Allen, J., not voting. 

Judgment reversed, 


COURT OF APPEALS OF NEW YORK. 


LUCIUS BRADLEY, Ex’r, &c., App’t, 
vs. 2 


THE MUTUAL BENEFIT LIFE INS. CoO., Pesp’t.* ) 


GROVER, J. 


The death of Mathew J. Cluff, whose life was insured by the 
policy in suit, having been proved, the question arose whether his 
death occurred under circumstances bringing the case within the 
proviso, making the policy void in case the death happened under 
the circumstances specified therein. The proviso declares the policy 
shall be null and void in case the said Mathew J. Cluff shall die, 
among other causes, by his own hand, or in consequence of a duel, 
or by reason of intemperance from the use of intoxicating liquors, 
or by the hands of justice, or in the known violation of any law of 
these States, or of the United States, or of the said Provinces, or of 
any other country which he may be permitted under this policy to 
visit or reside in. The counsel for the appellant has ably discussed 
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the meaning of the word ‘‘in,’’ as showing the construction to be 
given to the phrase: ‘‘known violation of any law of these States,’’ 
&c., and has shown that the word may express various relations, 
those of time, place, and condition being the most common; but that 
sometimes it may express the relation of cause and effect. This 
shows, not that the relation expressed is shown by this particular 
‘word, but rather by the other words of the sentence in which it 
occurs. It is insisted by the counsel for the appellant that in order 
to bring the case within that part of the proviso, the death must 
occur, or the cause thereof happen, while the assured is engaged in 
the known violation of the criminal law of the State, and that the 
proviso does not include the known violation of a law for the pro- 
tection of the civil rights of parties, the only sanction of which is 
a civil action for redress. 

This was so held by the Supreme Court of Massachusetts, in 
Cluff against the present defendant, 13th Allen, 308, which was an 
action upon another policy, issued by the defendant, containing a 
proviso, similar in all respects to that in the policy now in suit. 
That conclusion was arrived at by the learned court by an appli- 
cation of the maxim “ noscitur a sociis.”” How this maxim can apply 
to the present case, or if applied, how the conclusion deduced by 
the court therefrom follows, I am unable to perceive. Among the 
associates is that of the death happening by reason of intemperance 
from the use of intoxicating liquors. It is obvious that if the death 
happened from this cause, the case would come within the proviso, 
whether such use of intoxicating liquors was prohibited by the 
criminal law of the State where it occurred, or not. 

Applying the maxim to this, it might with equal propriety be 
argued that it was not the criminal law that was had in view by 
the parties, as that it was such law, because death by the hands of 
justice is also included in the same proviso. To arrive at the inten- 
tion of the parties to the contract, we must consider the subject 
matter in reference to which the language was used. That was the 
risk to be incurred by the defendant in insuring the life of Cluff. 
From the policy it appears that the defendant was willing to 
assume all the general risks to be incurred by such assurance to the 
extent of the amount insured. From the proviso it appears that 
the defendant was unwilling to incur, and therefore refused to 
assume the additional risk to his life incurred while the assured 
was engaged in the prohibited acts specified in the proviso, and 
therefore carefully provided that it should not be liable in case of 
death while engaged in the prohibited acts. Keeping these con- 
siderations in view, there will be but little difficulty in arriving at 
the intention of the parties, and consequently at the correct con- 
struction of the proviso. It is obvious that the violation of law in 
which the assured is engaged, whether such law be criminal or 
civil, must have some connection with the death as cause and 
effect; not necessarily the immediate cause, it is sufficient if it puts 
in operation that cause. To illustrate: the sale of lottery tickets is 
4—Vo.L. I, No.1. 
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prohibited by the criminal law of New York. No one would con- 
tend, that had the assured died in the State of New York, from 
heart disease, while engaged in selling lottery tickets, the case 
would have come within the proviso. It might have been within 
the strict letter, but not at all within the intention of the parties, 
for the reason that the violation of law, although criminal, had no 
possible connection with the death, and in no possible way increas- 
ed the risk. Again, the criminal law of New York prohibits profane 
cursing and swearing; suppose the death happened from some 
accident while the insured was violating this law, would this bring 
the case within the proviso? Clearly not, for the reasons above 
stated. Again, suppose the death occurred from injury received 
while the assured was attempting to obtain by force the possession 
of a chattel of which another was in peaceable possession, the title 
to which was claimed by both, but which was really in the assured ; 
the case would come within the proviso, for the reason that the risk 
was increased, and the death caused by the violation of law by the 
assured, although such law was the civil, only the deceased having 
committed no breach of the peace or any indictable offence. The 
Massachusetts court held in the same case, when again before it, 
99th Mass., 318, that the case would have come within the proviso, 
had the assured, at the time of being shot, in furtherance of his 
attempt to get the horses from Cox, been committing an assault 
and battery upon him. The court, I think, must have overlooked 
the fact that the violation of law, in which the assured was engaged, 
was eminently calculated to cause violence, dangerous to his life, to 
be inflicted upon him, and that the very object of the proviso was 
to exonerate the defendant from liability, should death occur from 
this voluntary increase of risk. It follows that where the death 
occurs during the known violation of law by the assured, where 
such violation imminently tends to violence dangerous to his life, 
the case comes within the proviso. 

It requires but a bare statement of the facts, as to which there 
was no conflict in the evidence, to show that Cluff was engaged in 
such known violation of law at the time he received the fatal shot, 
causing his death in a few moments. He went front Massachusetts 
to Louisiana, early in the Winter of 1863-4, and in January or Feb- 
ruary of that year, leased a plantation within the lines occupied 
by the Federal troops, of which one Cox was in possession, but by 
what title did not distinctly appear. Cox and his family resided in 
a house upon the plantation, and his stock even kept upon the 
plantation and consumed some of the feed thereon. Cluff obtained 
possession of a part of the plantation, and made efforts to obtain 
possession of the residue, but what he did in this respect does not 
appear. Cox left home, leaving his family in his house, and his 
son, a boy seventeen or eighteen: years old, in charge of his 
affairs. Cluff made outa bill of what he claimed on account of 
the stock being upon the premises, and caused the same to be 
delivered toa woman at Cox’s house. A few days after, young 
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Cox was going along the road with a pair of horses and wagon 
loaded with barrels of water. Cluff, upon being informed who it 
was, called to him to stop, and he did so. After some conversation, 
not material, Cluff asked the boy when he was going to pay the bill. 
The boy replied that he was not going to pay it at all. Cluff 
then said if he did not he would take the horses and start. The 
boy replied he had better begin now. Cluff said if you think I 
cannot take them I will show you, and thereupon went to the barn 
and unhitched the traces, siezed the lines, and told the boy to give 
them up, which he refused to do. Cluff then took out a pocket- 
knife to cut the lines. The boy told him not to do that. Cluff de- 
sisted from that, went to the horses heads and commenced unfasten- 
ing the lines from the bridle. The boy jumped from the wagon, 
went behind it, drew a pistol and fired at Cluff, hitting him in the 
side, causing his death in a few moments. 

That Cluff knew he was violating law is a proposition too plain 
for argument. The law of no country would justify his proceed- 
ings, which he must have known. This act was imminently 
calculated to lead to violence, dangerous to his life, and also that 
of the boy. The case was thus brought directly within the proviso. 

The rule in this State is that where facts are proved either by 
undisputed evidence, or such a preponderance of evidence as to 
require the court to set aside a verdict finding to the contrary, it is 
the duty of the court to assume the truth of such facts, and deter- 
mine the legal rights of the parties upon such assumption. In 
Massachusetts, it appears from the opinion of Foster, Judge, 
13th Allen, 316, supra, that the rule is different. He says, ‘to 
establish this defence, the burden of proof was upon the company, 
notwithstanding the evidence tending to prove a forfeiture came 
from the plaintiff’s own witness.” 

The case could not be withdrawn from the jury, or a verdict for 
the defendant directed, because the defence rested upon the affirm- 
ative proposition which the company was bound to maintain. 
The judgment of the General Term, affirming that of the Circuit, 
dismissing the plaintiff’s complaint, must be affirmed with costs. 


DISSENTING OPINION. 
RAPALLO, J. 


The question directly presented by this appeal is, whether upon 
the evidence adduced at the trial, any question of fact arose which 
should have been submitted to the jury. 

The counsel for the plaintiff insisted that, whether Cluff came 
to his death under such circumstances as to defeat a recovery, was 
a question for the jury, and also requested the court to submit to 
the jury the question, whether the death of Cluff was a reasonable, 
rightful or excusable result of any known violation of law by him. 
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But the court declined to submit that question to the jury, and 
decided that there was no question of fact in the case for their 
determination, and dismissed the plaintiff’s complaint. Exceptions 
were duly taken to these decisions. 

To justify this disposition of the case it must clearly appear that 
it was established upon the trial, by uncontroverted evidence, that 
the death of Cluff happened under such circumstances as to fall 
within the excepted risks mentioned in the proviso contained in 
the policy. 

The first stepin the inquiry is the construction of this proviso. 

The exact interpretation to be given to the words, ‘‘in case he 
shall die * * * in the known violation of any law of 
these States,’’ &c., has been the subject of serious debate. In 
another action upon a like policy of the same company on the life 
of the same party, which was tried four times in the State of Mas- 
sachsetts, the Supreme Court of that State, in a carefully con- 
sidered opinion, held that the proviso must be construed to refer to 
a voluntary criminal act on the part of the insured, known by him 
at the time to be a crime against the law of the State, and not 
to mere trespasses against property, or infringements of civil laws 
to which no criminal consequences are attached. Cluff vs. Mutual 
Benefit Life Ins. Co., 13 Allen, 308, 316, 317, S. C., 99 Mass., 318. 
This conclusion is based by that learned court upon the natural 
import of the words, ‘‘known violation of law,’’ and upon their 
being found immediately following the words, ‘‘ by the hands of 
justice.” 

A similar construction was adopted by the Supreme Court of 
Missouri, in the cases of Harper’s Administrators vs. The Phenix 
Ins. Co., 19 Mo., 500, and 39 Mo., 122, and the case of Praisted vs. 
The Farmers’ Loan and Trust Co., 4 Seld., 299, has some bearing in 
the same direction. 

The Supreme Court of this State, whose decision is now under 
review, does not agree to the interpretation given to the proviso, 
by the courts of Massachusetts and Missouri; and a difference of 
opinion exists between the members of this court, as to whether 
the proviso applies only to violations of criminal law, or whether 
it embraces all illegal acts of such a character as to lead to violence. 
But independently of that question, and whatever be the nature 
of the violation of law urged by the insurance company, as avoid- 
ing the policy, it seems to be clear that a relation must exist 
between the violation of law, and the death, to make good the 
defence. That the death must have been caused by the violation 
of law, to exempt the company from liability. . It cannot be the 
true meaning of the proviso that the policy is to be avoided by the 
mere fact that at the time of the death the assured was violating 
the law, if the death occurred from some cause other than such 
violation. 

This position is fully sustained by the opinions of the court in 
the Massachusetts case, and seems to be conceded by the opinion 
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of the Supreme Court in the case now under review; nor do I 
understand it to be controverted by the members of this court who 
differ from the result at which I have arrived. 

The more difficult question arises at the next step in the inquiry, 
namely: Whether conceding that the act of Cluff in attempting 
to detach the horses of Cox from the wagon, was unlawful, and 
known by him so to be; the fact that his death was caused by that 
act, was so clearly established by uncontroverted testimony, as to 
justify the court in withdrawing the case from the jury, and dis- 
missing the complaint. 

In examining this question, it is necessary to throw out of view 
all circumstances as to which the evidence was conflicting, and to 
look at the facts in the most favorable light for the plaintiff, in 
which the jury would have been at liberty to find them. 

If any view of the facts, which the jury would have been justi- 
fied in taking, would have sustained a verdict for the plaintiff, the 
dismissal of the complaint was erroneous. 

Two witnesses, only, were examined as to the circumstances 
under which the death occurred. One of them (Scott) testified toa 
struggle between Cox and the deceased, and a blow inflicted by the 
deceased upon Cox, which was followed by the shot. The other 
witness (Doctor Bugbee) testified that he was the nearest person to 
the parties, and thought he saw all that occurred; but that he saw 
no scuffle or striking, and he states, positively, that the deceased 
did not assault Cox, or threaten him; that the only threat was to 
take the horses, and there was no threat of personal violence on 
either side. That Cox was not beaten by deceased, nor personally 
attacked or assulted. That after deceased had got possession of the 
lines, Cox (who had previously jumped from the wagon) started for 
the house, leaving Cluff standing by the heads of the horses. That 
when Cox got to the rear of the wagon, he turned, drew a revolver 
and shot deceased, and then cocked his pistol to fire again, but 
hearing deceased say that he was hit, did not shoot again, but ran 
for the house. That Cluff died in the arms of the witness, without 
uttering a word. 

The jury were at liberty to adopt the statement of whichever of 
these witnesses appeared to them most credible. Although nega- 
tive testimony is ordinarily of less weight than positive; yet it is 
not to be disregarded, but the jury have a right to consider it; and 
where a witness testifies that he was in a position to see the whole 
transaction, and as to certain things testified to by another witness, 
states positively that they did not occur, and as to other things, 
that he did not see them, there is such a contradiction as would 
justify the jury in discrediting or disregarding the evidence of one 
or the other of the witnesses. 

Adopting the version of the transaction given by Dr. Bugbee, 
as the jury might have done had the case been submitted to them, 
and considering his statement in connection with the other facts 
proved, bearing upon the relations existing between Cox and Cluff, 
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can it be said that, beyond all question, the act of Cox, in firing 
upon and killing Cluff, was caused by his attempt to take the 
horses, and was not an unjustifiable and wanton act prompted by 
feelings of malice and revenge? It is not enough to say that if 
Cluff had not made the attempt, he would not have been killed. 
The killing must have been a natural and reasonable consequence 
of the attempt, to warrant a decision that it was caused thereby. 
Cluff’s going to Louisiana, and his taking a lease of the farm, were 
links in the chain of circumstances which ended in hisdeath. If he 
had not done those things he would not have been killed as he was. 
Yet it would not be reasonable to say that those acts were the 
causes of his death. 

In the Bank of Ireland vs. Trustees of Evans Charities, 5 
House of Lords Cases, 410, the fraud could not have been per- 
petrated if the trustees had kept the seal securely; yet it was 
held that negligence in the custody of the seal was too remotely 
connected with the fraud to render the trustees liable, for as the 
court says: ‘‘The transfer was not the necessary or likely result of 
that negligence.” 

The proximate and not the remote cause must be regarded. 
The immediate cause of the death was the shooting, and if Cluff so 
conducted himself, that the shooting was a natural, reasonable and 
legitimate consequence of his acts, then it may be said that they 
caused the shooting. But if Cox fired with intent to kill, and 
his act was wholly beyond the scope of lawful resistance to the 
trespass of Cluff, and the provocation given by the latter was 
totally inadequate to excite or justify the character of violence 
which was used; and if the circumstances of the killing were such 
that rational men would attribute it to wanton malace, rather than 
to an endeavor to resist aggression, or even to natural indignation, 
then, although the deceased was in the wrong in the first instance, 
his wrong was but a remote and not a proximate cause of the death, 
and other causes for which he was not responsible, intervened. 

Some analogy is afforded by the common law rules in respect to 
acts of provocation, which will reduce a homicide from murder to 
manslaughter. In the Commonwealth vs. Drew, 4 Mass., 396, 
Chief Jutice Parsons states, as a rule of law, that a trespass barely 
against the property of another, not his dwelling house, is not a 
provocation sufficient to warrant the owner in using a deadly 
weapon, and if he do, and with it kill the trespasser, this will 
be murder, because it is an act of violence beyond the degree of the 
provocation; and,’as a general rule, every willful and intentional 
killing, without a justifiable cause, if done with deliberation, and 
not in the heat of passion, is murder, and legal malice is always 
implied in such cases. Per Walworth, Ch. J.,2 Park, Cr. R., 28. 
Here it was not even left to the jury to say whether the killing was 
in the heat of passion. If the acts imputed to Cluff, though illegal, 
were not sufficient inducement to the homicide, even to reduce the 
grade of the offence, it can hardly be said that they were the 
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cause of his death. The diversity in the statements of the wit- 
nesses, as to the circumstances of the killing, and the necessity of 
an inquiry into the motive which actuated Cox, render it impos- 
sible to determine, as a question of law, that the killing was a 
reasonable or natural consequence of the acts of Cluff. 

So long as the evidence falls short of establishing that the homi- 
cide was legally justifiable, I can see no safe rule by which the 
court could be guided in deciding, that the provocation proved was 
cause of the killing, and in withdrawing that question from the 
consideration of the jury. 

The learned court in Massachusetts express the opinion, that if 
Cox shot Cluff, not in the course of the affray, but merely to 
revenge himself for what had been done, the case would not be 
within the proviso. 13 Allen, 318. 

This distinction is reasonable, and seems to be applicable 
whether Cluff’s violation of law were criminal or not. 

If Cox abandoned the horses and started for his home, and 
afterwards changed his mind, turned and maliciously shot Cluff, 
that was a new and independent event. There was some evidence 
to sustain that theory of the case. Bugbee testifies that Cluff got 
possession of the lines, and Cox started for the house, Cluff still 
standing by the horses’ heads. That when Cox got to the rear of 
the wagon, he turned, drew a revolver and shot Cluff, and cocked 
his pistol for a second shot, when finding that Cluff was hit, he ran 
away. 

It was impossible for the court to say, on this evidence, when 
Cox first formed the design of shooting, and that he did not inten- 
tionally and maliciously take the life of Cluff to satisfy his own 
feelings of revenge, after the seizure of the horses had been effected, 
and he had abandoned them. The accuracy of the aim, and the 
attempt to fire a second shot, at an apparently unarmed man, - 
were circumstances from which malice could be inferred. Further- 
more, there were circumstances from which a hostile state of feel- 
ing, on the part of Cox, could be inferred, independently of the 
taking of the horses. 

Cluff was turning the family of Cox off the farm, was hurrying 
their departure, and insisting upon their paying for the feed con- 
sumed by their cattle, and the tone of the conversation between 
Cluff and Cox evinced an angry state of feeling, which may have 
contributed, quite as much as the taking of the horses, to the 
deadly assault made by Cox. 

Under all these circumstances, I think that the case should have 
been submitted to the jury, as requested by the plaintiff’s counsel, 
to determine, under proper instructions, whether the death of Cluff 
was caused by a known violation of law on his part, and whether 
the act of Cox, which produced the death, was a natural, reason- 
able or legitimate consequence of the acts of Cluff. The determina- 
tion of these questions involved so many doubtful questions of 
fact, that they could not properly be disposed of by the court. 
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One witness testifies to a personal conflict. The other denies it. 
If the first witness is to be believed, the blow struck by Cluff 
may have been the provocation for the shot. But the court could 
not act upon that statement, because it was contradicted. Under 
that state of the evidence, to decide the controversy by saying that 
if the blow was not struck, the seizure of the horses was the cause 
of the shot, is subject to the objections, not only that it disposes of 
the case upon a hypothesis, and without ascertaining the actual 
facts, but that it involves a disregard of the circumstances tending 
to show that the shooting was with intent to kill, and a willful and 
deliberate act of malice or revenge, and does not even leave it to 
the jury to determine whether the killing was in the heat of pas- 
sion, caused by the act of Cluff. It would hardly be contended, 
that if one should intentionally and deliberately kill another in 
consequence of some slight violation of a civil right, such as walk- 
ing across his land without his permission, or other trivial trespass, 
the case would fall within the proviso, for no one would hesitate to 
say that in the case supposed, the unlawful act of the deceased was 
a totally inadequate cause for the killing. Yet, between such an 
act as that, and one which would in law justify the killing of the 
offender, there are an infinity of supposable cases involving 
different degrees of provocation, which cannot be measured, so as 
to determine as matter of law, their adequacy to produce a fatal 
result; and it can hardly be laid down as arule of law, that an 
attempt to take one’s horses for debt, without process, but without 
any threat of personal violence, is of itself an adequate cause for 
intentionally killing the offender, and that a killing during or im- 
mediately after such an attempt must necessarily be held a legiti- 
mate consequence of the act. Such an act may lead to violence, 
and if any act of violence of the character which would naturally 
be resorted to as a measure of resistance, should result in death, the 
necessary connection between the original illegal act and the death, 
might be established. But the intentional killing of another, with 
a deadly weapon, under such circumstances, is a totally different 
affair, and cannot be held, as matter of law, to be a natural or 
reasonable result or consequence of the original offence. It follows 
that the uncontroverted facts were not sufficient to justify a dis- 
missal of the complaint, and that the case should have been sub- 
mitted to the jury with proper instructions. 

The judgment should be reversed, and a new trial ordered, with 
costs to abide the event. ; 
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COURT OF APPEALS OF NEW YORK. 


THE SPRINGFIELD FIRE AND MARINE 
INS. CO., et al, Resp’ts, 


Ag’t 
ORLANDO BROWN, et al, App'ts.* 


ALLEN, J. 


The parties to the policies of insurance have, by the terms of 
their contract, avoided some of the questions which have embar- 
rassed the courts and led, in some instances, to an apparent conflict 
of opinion, if not of decision. The rights of the mortgagees are 
protected against the effect of certain acts of the mortgagor, in 
derogation of the policies, by an agreement that the policies as to 
the interest of the mortgagee, shall not be invalidated by any act 
or neglect of the mortgagor, with the qualification, however, that 
if the mortgagee fail to notify the insurers of any change of owner- 
ship after the same shall have come to his knowledge, the policies 
shall be void. 

They have definitely determined the question, perhaps not defi- 
nitely settled by adjudication, as to the right of subrogation by an 
agreement, making part of the contract of insurance, that when- 
ever the insurers shall pay to the mortgagee any sum for loss, for 
which loss the company would not have been liable to the mort- 
gagor or owner, the insurers shall be subrogated to the rights of 
the mortgagee, and entitled to an assignment of the mortgage. 
This provision is probably in accordance with the legal and equi- 
table rights of the parties regarding the policy from the time it 
might become void as to the mortgagor, as an insurance existing 
only in favor and for the benefit of the mortgagee, and as an 
insurance upon his interest as mortgagee, and not as an insurance 
upon the property generally, although the doctrine has been ques- 
tioned in King vs. State Mutual Ins. Co., 7 Cush., 1, Sec. 2 Phil. 
on Insurance, 22 1512, 1712; Kernochau vs. N. Y. Bowery Fire Ins. 
Co., 17 N. Y., 428; Roberts vs. Traders Ins. Co., 17 W. R., 631; 
Carpenter vs. Washington Ins. Co., 16 Peters, 495; Tyler vs. tna 
Ins. Co., 12 W. R., 507, and S. C., 16 W. R., 385, per Chancellor. 

If then the mortgagor who was the party primarily insured, 
could not for any reason have enforced the policies and recovered 
thereon for his own benefit, either as owner, or as having an insur- 
able interest as the mortgagor, personally liable for the payment of 
the mortgage debt, he is precluded, by the terms of the policies, 


* Decision Rendered Jan. 24, 1871. 
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from claiming the benefit of the insurance, in satisfaction of the 
mortgage debt, and the insurers are entitled to be subrogated to the 
rights of the mortgagee. The mortgagee was equitable assignee of 
the policies containing a provision, which, upon the happening of 
certain events, should absolutely vacate and avoid the insurance as 
of the property generally, and as a contract of indemnity to the 
mortgagor, and resolve it into an insurance of the interest of the 
mortgagee as such, and make ita personal contract with her, in 
which the mortgagor would have no interest. Per Shaw, Ch. J.; 
King vs. State Mutual Fire Ins. Co., 7 Met.,1; Per Story, J.; Co- 
lumbia Ins. Co. vs. Lawrence, 10 Peters, 517. 

Ferris, the grantee of the premises and owner of the equity of 
redemption, can, as the representative and equitable assignee of 
Allen, claim no greater rights under the policies than his grantor 
and assignor, Allen, could have claimed. Grosvenor vs. Atlantic 
Fire Ins. Co., 17 N. Y. R., 391. 

The policies were made and accepted by Allen; the insured, with 
full knowledge of and subject to all the terms and conditions 
expressed therein, and he had personal knowledge of every fact 
and circumstance affecting their validity existing at the time they 
were made, and was a party, and assenting to every act which has 
been alleged as breaches of the conditions of the policies, and as 
avoiding them, as to him and all (except the mortgagees) claiming 
under him. . 

One of the conditions of each of the policies was, that in case of 
any change or transfer of title in the property insured the policy 
should be void and cease. 

A contract of insurance, like every other contract, must be so 
construed as to give effect to the intent and understanding of the 
parties, and the language employed must be taken in its ordinary 
popular sense, unless it appears to have been used in a technical 
sense, or custom or usage has impressed a different meaning upon it. 
1 Phil. on Ins. 2 122, and see Whiton vs. Old Colony Ins. Co., 2 Met., 
1; Mutual Safety Ins. Co. vs. Hone, 2 Comst., 235. 

Every part of a policy should be read and construed in obedience 
to this rule. There was a change and transfer of the title of the 
property which was the subject of insurance, after the insurance 
was effected, and before the loss. 

If the words employed were used in their popular sense, this 
condition of the policy was violated, and the policy, as an insurance 
of the property generally, and for the benefit of mortgagor and 
owner, ceased. Had the parties intended only to provide for a 
chunge in, or transfer of, the interest of the assured, which in one 
sense is ‘‘the property assured,” it may be assumed that language 
more appropriate to express the idea would have been chosen. 

An insurable interest may exist without any estate or interest 
in the corpus of the thing insured. 

As guarantor of the mortgage debt, personally liable for its pay- 
ment, Allen probably had an insurable interest in the buildings 
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upon the mortgaged premises. Gordon vs. Massachusetts Fire and 
Marine Ins. Co., 2 Pick., 249; but it was an interest that would not 
ordinarily and popularly be classified as ‘‘ property,” and any 
change in such insurable interest would not be spoken of as a 
change in, or transfer of, title. 

The insurable interest would cease by a discharge of liability for 
the mortgage debt. 

‘Title’? has respect to that which is the subject of ownership, 
and is that which is the foundation of ownership; and with a 
change of title, the right of property—the ownership passes. 

‘Property’ is a thing owned, that to which a person has, or may 
have, a legal title. Both words are inappropriate to describe the 
insurable interest, which exists solely by reason of the personal 
liability of the insured for the payment of a sum of money charged 
upon the building or goods insured. 

The word ‘ property’? may have different meanings, depending 
upon the connection in which, and the purposes for which, it is used, 
as indicating the intention of the parties. In Whiton vs. Old Col- 
ony Ins. Co., 2 Met., 1, it was used us a part of the description of 
the subject matter of the insurance, and was held to include cur- 
rent bank bills as within the intention of the parties, as manifested 
by the contract and the circumstances under which it was made. 

Acting upon the same principle of interpretation, it was held 
that an insurance of property did not cover freight, except as it 
was to be paid by a specific portion of lumber which was on board 
the vessel, and which the assured, as carrier, was to receive 
for freight. It was held that the contract gave the insured an 
interest in that part of the cargo coming within the term ‘“ prop- 
erty,’ but that the freight upon the other parts of the cargo was 
not within the term as used. Wiggin vs. Mercantile Ins. Co., 7 
Pick., 271. To the same effect in Holbrook vs. Brown, 2 Mass., 280. 

In the clause of prohibiting double insurance, the prohibition is 
generally in terms so restricted in its application, that ‘‘ property ”’ 
can mean nothing else but the interest of the assured, whatever 
that may be. As in the Massasoit policy, before us, the condition 
is, ‘‘if the insured, or his assigns, shall hereafter make any other 

insurance on the same property,’”’ &c., thus preventing a double, 
’ and possibly fraudulently excessive, insurance of the same interest, 
Neither the policy of the law or the contracts of insurance forbid- 
ding, but permitting as many several insurances upon the same 
property as there are separate insurable interests. 

As mortgagor and mortgagee have several interests in the same 
property, and each may insure to the extent of his interest, the 
insurances will not be double, and neither will be in violation of 
the clause forbidding other insurances. Both will be valid. 

The policy of the law is to prevent insurances in excess of the 
value of the thing insured in favor of the same party, and against 
the same risks; and hence the restrictive clause, whatever its 
form, unless its language clearly demands a different interpretation, 
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should be held as operative to this extent only; and the term 
‘property’? in such clause means the interest of the assured. 
2 Phil. on Ins., 3 1250. The Traders Ins. Co. vs. Robert, 17 Wend., 
R. 631; Godin vs. London Assurance Co., 1 Burr, 489; Mutual 
Safety Ins. Co. vs. Hone, 2 Comst., 235. 

The interest of Allen, by reason of his personal liability for the 
mortgage debt, was properly insured by an insurance of the prop- 
perty ; and it was not necessary that the particular interest should 
be specified. It was enough that he had a pecuniary interest in 
the preservation and protection of the property, and might sustain 
loss by its destruction. 

Neither was it necessary that the nature of the interest should 
be disclosed to the insurers. Tyler vs. tna Ins. Co., 12 Wend. 
R., 507. 

When the word “property’”’ is used in the clause forbidding 
alienation, it is used to designate the thing insured, and not the 
interest of the insured. 

Where a special interest, rather than the general property, is the 
subject of insurance, no such condition is necessary to the protection 
of the insurer, for the reason that with a loss of interest the insur- 
ance ceases. Carpenter vs. Washington Ins. Co., supra; and an 
interest in the policy does not pass by a transfer of the interest in- 
sured. Columbia Ins. Co. vs. Lawrence, 10 Peters, 507; 1 Phil. on 
Ins., 2 86. 

But if the owner is insured generally, and transfers the property, 
retaining a lien for the purchase money, or other special interest, 
the insurance will continue to the extent of the interest remaining 
in the insured, if it does not contravene some condition of the 
policy. 1 Phil. on Ins., 32 89, 90, 880. 

As some evidence of the sense in which the term “‘ property ”’ is 
used in the clause under consideration, it is worthy of remark that 
where the policy is upon a special interest in favor of a mortgagee, 
and it is designed to save the policy from the effect of a breach of 
the condition forbidding a change of title, it is done by a special 
clause of exception, as in this case, and in Hampden Fire Ins. Co., 
10 Allen, 281. 

The policies before us are, in form, upon the property generally, 
and in favor of Allen asowner. In one of the policies the insur- 
ance is in his favor ‘‘as owner,’ and in both it is “upon his two 
four story brick stores,’’ &c.; and the insurers had, as found by the 
judge on the trial, no notice or knowledge of any conveyance of the 
property by Allen. 

The insurers only knew Allen as owner, and the policies must 
be interpreted as if they were upon the interest of Allen as owner, 
and upon the property generally, in fact as they were in form. 
They were the insurers of Allen as owner, and Miss Williams as 
mortgagee, to the extent of her mortgage debt; and both interests 
are represented and cared for in the policies. 

The change or transfer of title in the property insured, intended 
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in the clause under consideration, was the title, the ownership of 
the thing insured, and upon such transfer or change, the policy 
ceased, and became void as to the principal party insured; and but 
for the saving clause in favor of the mortgagee, would have been 
void as toher. Grosvenor vs. Atlantic Fire Ins. Co., 17 N. Y., 319; 
and see Jackson vs. Massachusetts Mutual Fire Ins. Co., 23 Pick, 
418; Tillon vs. the Kingston Mutual Ins. Co., Selden, 405. The 
case last cited may be regarded as greatly shaken, if not overruled, 
by Grosvenor vs. Atlantic Fire Ins. Co., supra, as far as it sus- 
tained a policy in favor of the mortgagee and equitable assignee, 
which could not have been enforced by the mortgagor or assignor; 
but upon the other points decided it has not been questioned. 

In the elementary treatises, this clause is treated as relating toa 
transfer or alteration of the insured, subject to the thing insured; 
1 Phil. on Ins., 3 880; and the question has been as to what consti- 
tuted an alienation. See cases cited in 1 Phil. on Ins., supra, in 
notes. 

The change of title to the property, by the conveyance to Ferris, 
was a breach of the condition which avoided the policies as to 
Allen, the mortgagor. 

It is first provided, that upon an assignment without the con- 
sent of the whole policies, or of any interest in them, the liability 
of the insurer shall cease; and then follows the very general clause 
prohibiting “any sale, transfer, or change of title in the property ;’’ 
and, by another clause in the policies, it is provided that if the 
mortgagee should neglect to notify the insurers of any change of 
ownership of the property insured, after the same should come to 
his knowledge, the policy should be void ;—all indicating clearly 
that the parties used the term ‘‘ property”’ in its popular sense, and 
that the change of title referred to was of the thing insured, of 
which the mortgagee might have no knowledge, and not of the 
mortgage interest of which she would necessarily have knowledge. 

The mortgagor could not have recovered upon the policies, and 
it follows that he is not entitled to have the moneys paid, under the 
policies to the mortgagee, applied to the satisfaction of the mort- 
gage. 

The judgment should be affirmed with costs. 





STATUTE LAWS. 


CONNECTICUT. 


An Act in addition to and in alteration of “‘An Act 
concerning Communities and Corporations.”’ 


Be it enacted by the Senate and House of Representatives in 
General Assembly convened: 


21. The Governor, by and with the advice and consent of the 
Senate, shall appoint some suitable person, not a director, officer 
or agent of any insurance company, to be Insurance Commissioner ; 
who shall, unless sooner removed by the Governor for cause, hold 
his office for the term of three years, and until his successor is 
appointed and qualified. In case of a vacancy in said office by 
death, resignation or otherwise, while the senate is not in session, 
the Governor may fill such vacancy by appointment till the next 
session of the General Assembly. 

2 2. It shall be the duty of the Insurance Commissioner to see 
that all the laws of this State respecting insurance companies are 
faithfully executed, and to exercise and discharge all the powers 
and duties of supervision of such companies as are now, or may 
hereafter be provided by law. 

28. The salary of the Commissioner of Insurance of this State 
shall be three thousand five hundred dollars per annum and his 
necessary expenses while attending to his duties outside of the city 
of Hartford; and the said Commissioner is empowered to employ 
sufficient clerical aid for the proper discharge of his duties; the 
salary of the Commissioner shall be paid from the treasury, also the 
incidental expenses of his office after his accounts shall have been 
audited and allowed by the Comptroller, and the fees which the 
said Commissioner of Insurance is now or may hereafter be author- 
ized by law to receive from insurance companies, shall hereafter be 
paid over by him to the Treasurer of this State for the use of the 
State; and the amount so received and paid over shall be by him 
stated in his annual report to the General Assembly. The Com- 
missioner of Insurance shall have power to administer oaths in the 
discharge of his official duties. 
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24. The Comptroller of this State and the present Insurance 
Commissioner are hereby directed to deliver to the Commissioner 
of Insurance to be appointed, as provided by section 1st of this act, 
all the books and papers now in his custody relating to insurance. 

2 5. The Insurance Commissioner shall demand and receive the 
following fees from insurance companies: 

For receiving and filing annual report of insurance oom 
chartered by this State, ten dollars. 

For valuation of policies of life insurance companies, one cent 
for each thousand dollars insurance valued. 

For filing any additional paper required by law, twenty-five 
cents each. 

For certificate of valuation, copy of report, or certificate of con- 
dition of company to be filed in other States, five dollars. 

26. No fire insurance company organized under a charter 
granted by this State, or doing business in this State, shall expose 
itself to any one loss on any one fire risk or hazard, to an amount 
exceeding ten per centum of its paid-up capital. 

27. It shall be the duty of the President or Vice President, and 
Secretary of each fire and each fire and marine insurance company 
incorporated by this State, annually in the month of January, to 
prepare under their own oath, and deposit in the office of the Com- 
missioner of Insurance of this State, a statement of the condition of 
such company on the 31st day of December next preceding, exhib-_ 
iting the following facts and items in the following form, namely: 


1st. The amount of the capital stock of the company. 
2d. The property or assets held by the company, specifying: 


1. The value, or nearly as may be, of the real estate held by 
such company. 

2. The amount of cash on hand and deposited in bank to the 
credit of the company, specifying in what banks the same are 
deposited. 

3. The amount of cash in the hands of agents and in course of 
transmission. 

4. The amount of loans secured by bonds and mortgages, con- 
stituting the first lien on real estate, on which there shall be less 
than one year’s interest due or owing. 

5. The amount of like loans, with one year’s interest or more 
due thereon. 

6. The amount due the company on which judgments have 
been obtained. 

7. The amount of stocks and bonds of this State, of the United 
States, of any incorporated city of this State, and of any other 
stocks and bonds owned by the company, specifying the amount, 
number of shares, and par and market value of each. 

8. The amount of stocks and bonds held as collateral security 
for loans, with the amount loaned on each with the par and market 
value thereof. 





64 Statute Laws. [Sept. 


9. The amount of assessments on stock or premium notes paid 
and unpaid. 

10. The amount of interest accrued and unpaid. 

11. The amount of premium notes on hand on which policies 
are issued. 


3d. The liabilities of such company, specifying: 


1. The amount of losses due and yet unpaid, and the amount 
not due. 

2. The amount of unpaid losses not due. 

8. The amount of claims for losses resisted by the company. 

4. The amount of losses incurred during the year, including 
those claimed and not yet due, and of those reported to the com- 
pany upon which no action has been taken. 

5. The amount of dividends declared due and unpaid. 

6. The amount of dividends, either cash or scrip, declared but 
not due. 

7. ‘The amount of money borrowed and security given for the 
payment thereof. 

8. The amount of premiums received on all risks not terminated. 

9. The amount required to safely reinsure all fire risks in force, 
computed at fifty per centum of the gross amount of fire premiums 
(less return premiums and re-insurance) received on risks in force, 
not perpetual; ninety-five per centum of premiums on perpetual 
risks in force; and one hundred per centum of the amount of ocean 
marine premiums received on risks in force; provided that the 
premiums on unexpired fire risks shall be deemed to be, for the pur- 
poses of this act, not less than the gross amount of the fire pre- 
miums (less return premiums and re-insurance) received during 
the year preceding. 

10. The amount ofall other existing claims against the company. 


4th. The income of the company during the preceding year, 
specifying: 

1. The amount of cash premiums received. 

2. The amount of notes received for premiums. 

3. The amount of interest money received. 

4. The amount of income received from other sources. 


5th. The expenditures during the preceding year, specifying: 

1. The amount of losses paid during the year, stating how 
much of the same accrued prior, and how much subsequent, to the 
date of the preceding statement, and the amount at which such 
losses are estimated in such preceding statement. 

2. The amount of dividends paid during the year. 

38. The amount of expenses paid during the year, including 
commissions, salaries and fees to agents and officers of the company. 

4. The amount paid in taxes. 

5. The amount of all other payments and expenditures. 


28. Itshall be the duty of the Commissioner of Insurance of 
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this State, to cause to be prepared and furnished to each of the fire 
and fire and marine insurance companies, incorporated by this 
State, and to the attorneys of companies incorporated by other 
States and foreign governments doing business in this State, 
printed forms of the statements required by this act, and the 
act to which this isin addition. Said Commissioner shall condense 
and arrange said statements in proper form for printing, and com- 
municate the same to the General Assembly annually. 

@ 9. The Commissioner of Insurance of this State is hereby 
authorized and empowered to address any inquiries to any fire or 
fire and marine insurance company, or to the Secretary thereof, 
doing business in this State, in relation to its financial condition, 
and it shall be the duty of any company so addressed to promptly 
reply in writing to any such inquiries. 

@10. Every fire and fire and marine insurance company incor- 
porated by this State, designedly failing to make and deposit the 
statement required by this Act, shall be subject to the penalty of 
five hundred dollars, and an additional penalty of five hundred 
dollars for every month that such company shall continue there- 
after before making and depositing the same, to transact any 
business of insurance, to be recovered with costs of prosecution, 
in the name of the Treasurer of this State, for the use of this State, 
by action on this statute. 

@ 11. It shall not be lawful for any fire or fire and marine insur- 
ance company, association or partnership, incorporated by or 
organized under the laws of any other State of the United States, 
directly or indirectly, to take risks or transact any business of 
insurance in this State, unless possessed of at least one hundred 
and fifty thousand dollars of cash capital paid up and securely 
invested; and any such company desiring to transact any such 
business as aforesaid, by an agent or agents in this State, shall first 
appoint an attorney in this State on whom process of law can be 
served, and file in the office of the Commissioner of Insurance a cer- 
tified copy of the vote or resolution of the directors appointing such 
attorney, which appointment shall continue until another attorney 
be substituted; and in case any such insurance company shall 
cease to transact business in this State, according to the laws 
thereof, the agent last designated, or acting as such for such corpor- 
ation, shall be deemed to continue agents for such corporation for 
the purpose of serving process for commencing actions upon any 
policy or liability, issued or contracted while such corporation 
transacted business in this State; and service of such process for 
the causes aforesaid upon any such agent shall be deemed a valid 
personal service upon such corporation; and shall also deposit with 
said Commissioner a certified copy of their charter, also a statement 
under the oath of the President or Vice President and Secretary of 
the company for which they may act, stating the name of the com- 
pany and place where located; also all the other facts and items 
required by the seventh section of this act, to be stated by the 

5—Vo.. I, No.1. 
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officers of fire and marine insurance companies chartered by 
this State; nor shall it be lawful for an agent or agents to act 
for any company or companies referred to in this section, directly 
or indirectly, in taking risks or transacting the business of fire 
insurance in this State, without procuring from the Commissioner 
of Insurance a certificate of authority, stating that such company 
has complied with all the requisitions of this act and the act to 
which this in addition, which apply to such companies, and the 
name of the attorney appointed to act for the company; and in 
eases of regularly commissioned agents, a certified copy of such 
certificate of authority shall be published in a newspaper printed 
in the city of Hartford, and evidence of such publication shall 
be filed in the office of such Commissioner. The statements 
required by this section shall be renewed annually in the month 
of January, and in addition to the exhibit of the condition of such 
eompany on the 31st day of December next preceding, shall state 
the amount of premiums received and losses, paid in this State 
during the preceding year, so long as such agency continues; and 
the said Commissioner on being satisfied that the capital, securi- 
ties, and investments remain secure, shall furnish a renewal of his 
certificate as aforesaid. Any violation of the provisions of this 
section shall subject the party violating to a penalty of one hun- 
dred dollars for each violation, to be recovered in the name of the 
Treasurer of this State, by action on this statute, one-half of which 
shall be paid to the person informing, and the other half to the 
Treasurer for the use of the State. The term agent or agents used 


in this section shall include an acknowledged agent or surveyor, or 
any person or persons who shall in any manner aid in transacting 
the insurance business. 

212. Before any license shall be granted or renewed to any 
insurance company or association incorporated by or eee 


under any foreign government, such company or association shall, 
in addition to the requirements specified in the act to which this 
is in addition, file with the Commissioner of Insurance of this 
State, a copy of the last annual report or statement, if any, made 
under any law of the State or country by which such company or 
association was incorporated or associated, also a certified copy of 
their charter or deed of settlement. 

213. It shall be the duty of the Commissioner of Insurance of 
this State, whenever he shall deem it expedient to do so, either 
personally or by a committee to be appointed by him, and to con- 
sist of one or more persons not directors, offieers or agents of any 
fire or marine insurance company doing business in this State, to 
examine into the affairs of any fire or fire and marine insurance 
company incorporated by this State, or doing business in this 
State ; and it shall be the duty of the officers or agents of any such 
eompany to cause its books to be opened for the inspection of said 
Commissioner or said committee, and to otherwise facilitate such 
examination so far as it may be in their power to do; and for that 
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purpose the said Commissioner or committee shall have power to 
examine under oath the officers and agents of any such company 
in relation to its affairs and business ; and whenever the said Com- 
missioner shall deem it for the interest of the public so to do, he 
shall publish the result of such investigation in one or more news- 
papers published in this State, always provided that in relation to 
the affairs of any company incorporated by or organized under the 
laws of any other State of the United States, it shall be optional 
with the said Commissioner to accept the certificate of the Insur- 
ance Commissioner or Superintendent of the State under the au- 
thority of which the said company was organized, as to its standing 
and condition, or proceed to investigate its affairs as herein before 
provided ; and whenever it shall appear to said Commissioner from 
such examination that the assets of any fire or marine insurance 
company incorporated by this State, after charging it with the 
sum requisite for re-insurance as fixed in section 7, and with its 
other proper liabilities, excepting capital, amount to less than three- 
fourths of its capital stock, if it have a stock capital, or in case of a 
mutual company, if the assets, less unsettled claims and other ab- 
solute liabilities, amount to less than three-fourths the sum requisite 
for re-insurance, computed according to the method fixed in section 
7, then he shall call upon it to make up such deficiency within such 
reasonable time as he shall fix, and on a failure to comply with such 
requirement he shall bring his petition (setting forth the foregoing 
facts) to a judge of the Superior Court for the county in which the 
principal office of such company is located and praying for an in- 
junction to issue restraining said company from the further prosecu- 
tion of the business of making or renewing insurances until the said 
deficiency is made up, and if upon a hearing before said court the 
allegations contained in such petition of the said Commissioner 
shall be found true, the judge aforesaid shall issue such injunction. 

@ 14. Whenever it shall appear to the Commissioner of Insur- 
ance from his own examination, or from the report of the committee 
appointed by him as provided in this act, that the affairs of any 
company not incorporated by this State, and doing business in this 
State, are in an unsound condition, estimated in the same manner 
as prescribed in the preceding section, he shall revoke the certificate 
granted in behalf of such company, and shall cause a notification 
thereof to be published in a newspaper printed in the cities of 
Hartford and New Haven, at least four weeks; and the agent or 
agents of such company are, after the first publication of such no- 
tice, required to discontinue the issuing of any new policy, or the 
renewing of any previously issued, and any agent who shall make, 
issue or deliver any policy, or the renewal of any policy of insur- 
ance, or collect any premium of insurance, or in any way transact 
any business of insurance on behalf of any such company, shall be 
liable to a penalty of one hundred dollars for each offense, to be 
recovered with costs of prosecution, in the name of the Treasurer 
of this State by action on this statute, one-half of which penalty 
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shall be paid to the person informing, and the other half to the 
Treasurer for the use of the State. The term agent or agents used 
in this section shall include an acknowledged agent or surveyor, 
and any person or persons who shall in any manner aid in transact- 
ing the business of insurance of any insurance company or associa- 
tion not incorporated by this State. 

2 15. No foreign insurance company shall make any contract of 
insurance of any kind or description against loss or damage by fire 
or inland navigation risks, nor expose themselves to any such loss 
by any one risk or hazard for any greater amount in proportion to 
its capital as determined by the provisions of this act than com- 
panies organized under the laws of this State may do. 

216. The capital of such foreign company doing fire insurance 
business in this State, or any such company hereafter admitted to 
such business in this State, shall for all the purposes of this act, 
and of the general insurance laws of this State, be the aggregate 
value of such sums or securities as such company shall have on 
deposit in the insurance and other departments of this State, and 
of the other States of the United States, for the general benefit of 
policy holders in any of such States or in the United States, and all 
bonds and mortgages for money loaned on real estate in this State, 
or any State of the United States, provided such loans have been 
made in conformity with the laws of such State providing for the 
incorporation of insurance companies therein, and the investment 
of their capital, and all other assets and property in the United 
States, in which fire insurance companies organized under the laws 
of this State, may by the laws thereof invest, provided such bonds 
and mortgages, assets, and property, shall be vested in and held in 
the United States by trustees approved by the Commissioner of In- 
surance of this State, and citizens of the United States, for the 
general benefit and security of all its policy holders and creditors 
in the United States, after taking from such aggregate value the 
same deductions for losses, debts, and liabilities in this and the 
other States of the United States, and for premiums upon risks 
therein not expired, as is authorized or required by the laws of the 
State, or the regulations of its insurance department, with respect 
to fire insurance companies organized under the laws of this State. 

217. To determine the amount of such capital, the agent or 
attorney of such foreign insurance company doing fire insurance 
business in this State, shall within four months after the passage 
of this act, and in the month of January of every year thereafter, 
render to said Commissioner a detailed statement of the items 
making up said capital, and of the deductions to be made therefrom, 
subscribed and verified by the oath of such agent or attorney, and 
said Commissioner shall have authority to make such examina- 
tions in respect to such assets and liabilities as he shall deem 
proper, and upon compliance with the requirements of this act, it 
shall be his duty thereupon, and from year to year thereafter, to 
issue to such foreign insurance company a certificate of the amount 
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of its so determined capital, and that the requirements of this act 
have been complied with, upon which capital it may transact busi- 
ness in this State, subject to all the restrictions and limitations of 
the laws regulating fire insurance companies incorporated under 
the laws of this State. 

218. The trustees referred to in the sixteenth section of this 
act, shall be appointed directly by the board of managers or di- 
rectors of such foreign insurance company, and a duly certified 
copy of the vote or resolution by which they were appointed shall, 
together with a certified copy of the trust, deed, or instrument 
under which they are to act, be filed in the office of the Commis- 
sioner of Insurance; and the said Commissioner shall have the 
same power to examine such trustees, or the agent or attorney, of 
such company under oath, and their assets, books and accounts, 
either in person or by one or more persons to be appointed by him, 
as by law he has as to the officers, agents, assets, books and ac- 
counts of any company authorized to do the fire insurance business 
in this State. And if by such examination it shall appear that the 
net capital for which the last certificate shall be outstanding has 
been materially reduced, the Commissioner may call in such certifi- 
eate and issue another correspondent with such reduced capital. 

@ 19. No foreign insurance company, or any agent or attorney 
thereof, shall be admitted to transact the business of fire insurance 
in this State, or take risks until, in addition to all other require- 
ments of the laws now in force in this State, such companies shall 
comply with sections 15, 16 and 17 of this act, and receive the cer- 
tificate of the Insurance Commissioner mentioned in the eleventh 
section of this act. 

@ 20. The term foreign insurance company, as used in this act, 
includes any company, corporation, association, partnership, or in- 
dividual of any foreign government doing fire insurance business 
in this State, whether incorporated or not. 

@ 21. Any violation of the provisions of sections 15, 17, 18 and 
19 of this act, shall subject the party so violating to a penalty of 
five hundred dollars for each violation, with costs of prosecution, 
to be recovered in the name of the Treasurer, by action on this 
statute, one-half of which shall be paid to the person informing, 
and the other half to the Treasurer for the use of the State. 

@ 22. It shall be the duty of every company chartered by the 
legislature of this State, to grant insurances, or to make any 
contract contingent upon lives, on or before the first day of March 
in each year, to render to the Insurance Commissioner, upon the 
oath of its President and Secretary, a report of its condition upon 
the preceding 31st day of December, which shall include a detailed 
statement of its assets and liabilities on that day; the amount and 
character of business transacted; moneys received and expended 
during the year; a descriptive list of all policies and contracts 
of insurance in force on that day; and such other information as 
the Commissioner may deem necessary to determine the solvency 
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of sucn company. For this purpose the Cymmissioner shall pre- 
pare and furnish to each company suitable blanks with such ques- 
tions as may be necessary. In case any company shall fail to make 
such report within the time aforesaid, it shall be deemed insolvent, 
and may be proceeded with as provided in section 28 of this act. 

2 23. Upon receipt of such report the Commissioner shall, 
without delay, make a valuation of the policies of each company, 
and ascertain the amount of re-insurance reserve proper to be held 
on account thereof. He shall for this purpose assume the rate of 
mortality shown by the so-called actuaries’ or combined experience 
table, and four per cent. compound interest; and he shall value 
only net premiums. 

@ 24. It shall be the duty of the Insurance Commissioner once 
in three years, and oftener if he deem it necessary, to visit each 
life insurance company incorporated in this State, and thoroughly 
examine its financial condition and its ability to fulfill its obliga- 
tions, and ascertain whether it has complied with all the provisions 
of law applicable to the company and its transactions. 

@ 25. He shall in like manner visit and examine as aforesaid, 
any life insurance company not organized or incorporated in this 
State, and doing business by agencies therein, whenever he has 
reason to doubt the solvency of such company. He may employ 
such assistants as may be necessary in making the examination; 
and all the expenses of an examination without the State, shall be 
borne by the company examined. 

@.26. For the purposes aforesaid, the Commissioner shall have 
free access to all books and papers of any life insurance company 
doing business in this State, and may examine under oath its 
officers or agents relative to its business and condition. If any 
company not organized or incorporated in this State, its officers or 
agents refuse to submit to such examination, or to comply with any 
provisions of this act in relation thereto, the authority of such 
company to do business in this State shall cease. 

@ 27. No life insurance company hereafter organized or char- 
tered in this State, shall issue policies until upon examination by 
the Commissioner it shall have been found to have complied with 
the laws thereof; nor until the Commissioner shall have issued his 
certificate setting forth such fact and authorizing such company 
to issue policies. For such examination the company shall pay to 
the Commissioner the sum of thirty dollars. 

¢ 28. If it shall appear from any report, valuation, or examina- 
tion, as herein provided, that the assets of any company chartered 
by this State to grant insurances or make contracts contingent 
upon lives, are less than its liabilities, or if it shall fail to comply 
with any requirements of this act, the Commissioner shall forth- 
with notify such company to cease the issue of new policies, and 
the payment of dividends to stock and policy holders, until such 
time as the deficiency shall be supplied; and he may at his dis- 
cretion bring his petition to the court of probate for the district in 
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which the principal office of such company is located, setting forth 
the facts upon which it is founded, and praying for an appointment 
of a trustee to take possession of the property of such company for 
the benefit of its creditors; such trustee, if appointed, shall pro- 
ceed as directed by section 29 of this act. 

@ 29. In case that it shall appear that the assets are less in 
amount than three-fourths of the liabilities of such company, the 
Commissioner shal] without delay bring his petition to the court of 
probate for the district in which the principal office of such com- 
‘pany is located, in the manner and form provided in section 28 of this 
act, and the court shall thereupon appoint a trustee who shall file 
with said court his oath of office, and a bond in such amount with 
such security as the court may direct, and who shall take possession 
of all books, papers, and property, and receive all moneys belong- 
ing to such company, and apply the same, under order of the court, 
to the settlement of all claims against it, and to the re-insurance of 
its risks in some company or companies of good standing, prefer- 
ence being given to companies chartered by this State; the trustee 
shall make a full report of his doings in the premises to the court 
appointing him, and the court shall upon the re-insurance of its 
risks, and the transfer of its property for that purpose, declare the 
dissolution of the company by an order to be published for one 
month in a paper of general circulation published in the county 
where the company is located. 

@ 30. Any company organized or incorporated in another State, 
or by the government of the United States, or of any foreign 
country, to grant insurances or make contracts contingent upon 
lives, before being admitted to do business in this State and receiv- 
ing the Commissioner’s license therefor, and on or before the first 
day of March in each year, shall furnish to the Insurance Commis- 
sioner a certificate of the proper officer of the State or government 
by whose authority it is organized or incorporated, setting forth a 
true and full copy of its report to such officer,:of its condition upon 
the thirty-first day of December last preceding, a valuation of its 
policies and contracts by said officer, by a standard equivalent to 
that provided in section 23 of this act, and that the company has 
complied with all the laws of the State or government by whose 
authority it is organized or incorporated and is authorized to trans- 
act business therein. 

If such certificate shall substantially furnish the information 
required frum companies chartered by this State, and it shall 
appear therefrom that the company furnishing the same is solvent, 
and if it shall have complied with all other provisions of law 
necessary thereto, the Commissioner shall thereupon issue his 
license to such company to transact business in this State for one 
year from the thirty-first day of December last preceding. 

¢ 31. In default of the certificate aforesaid, or if any other 
State or country shall refuse to license life insurance companies 
chartered by this State to transact business in such other State or 
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country upon a similar certificate from the Commissioner of this 
State, no license shall issue to any company organized or incor- 
porated in such other State to transact business in this State, until 
it shall have made a report in the manner and form required from 
companies chartered by this State, and until a valuation of its 
policies and contracts shall have been made by the Commissioner 
as hereinbefore provided. 

@ 32. If it shall at any time appear to the satisfaction of the 
Commissioner, from personal examination, or from any report or 
valuation, or certificate of the same, that any life insurance com- 
pany organized or incorporated in another State, or under the au- 
thority of the government of the United States, or of any foreign 
country, does not possess assets equal in amount to its liabilities 
ascertained as hereinbefore provided, he shall forthwith revoke his 
license to said company and to its agents to transact business in 
this State, and shall cause notice thereof to be published for one 
month in two newspapers of general circulation printed one in the 
city of Hartford and one in the city of New Haven. License to 
such company to transact business may be re-issued when the 
Commissioner shall become satisfied of its restoration to solvency. 

@ 83. Any officer, agent or other person, who shall issue or de- 
liver in this State, any policy or contract of insurance of such life 
insurance company without license, or after revocation of its license, 
shall be deemed guilty of a misdemeanor, and punished by a fine 
of not less than one hundred, nor more than five hundred dollars 
for each and every policy so issued or delivered. 

? 34. Life insurance companies of other States, and foreign 
eompanies, shall each appoint one agent or attorney residing in 
this State, who shall act in that capacity until a successor be duly 
appointed, upon whom any process from any court within the 
State may be served, and such service shall be binding and shall] be 
deemed a personal service upon the company appointing the agent 
or attorney upon whom such service is made. A certificate of such 
appointment shall be filed with the Commissioner, and if such 
eompany shall withdraw from the State, or cease to do business 
therein, service upon such agent shall nevertheless be deemed a 
personal service upon the company appointing him. 

2 35. The Insurance Commissioner shall make each year to the 
legislature of this State a report of his official acts, and of the con- 
dition of all companies chartered by or doing business in the same, 
embracing the substance of the reports of such companies therein 
for the current year. : 

@ 36. <A policy of insurance on the life of any person, expressed 
to be for the benefit of any married woman, or duly assigned, trans- 
ferred, or made payable to any married woman, or to any person in 
trust for her benefit, whether the same be procured by herself, her 
husband, or any other person, shall inure to her separate use and 
benefit, or in case of her decease before payment of the same, to 
the use and benefit of her children, or of her husband’s children, as 
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may be provided in said policy, independently of her husband, his 
creditors or representatives, or of the person procuring, assigning, 
or transferring the same, his creditors or representatives; provided, 
that if the annual premium on any such policy exceed three hun- 
dred dollars, an amount equal to the excess of such premium over 
three hundred dollars, with interest thereon, shall inure to the 
benefit of such creditors; and provided further, that in case of the 
decease of such married woman before the decease of the life 
insured, leaving no children of herself or of her husband, the policy 
shall become the property of the person who has paid the premiums 
upon the same, unless otherwise provided by said policy. 

@ 37. Section 26, title 13, chapter 2, and section 383, title 7, 
chapter 7, of the Revised Statutes of 1866, and section 381 of 
chapter 7, title 7, of said Revised Statutes, and all other acts and 
parts of acts inconsistent with this act, are hereby repealed; and 
this act shall not affect any suit now pending. 

2 38. Nothing contained in this act shall be construed to alter 
or amend sections 384 and 385, title 7, chapter 7, of the Revised 
Statutes of 1866. 

2 39. This Act shall take effect from and after its passage. 

Approved, July 27, 1871. 


MICHIGAN. 
An Act fo establish an Insurance Bureau. 


@1. The people of the State of Michigan enact, That there is 
hereby established in the State department a separate and distinct 
bureau, which shall be especially charged with the execution of the 
laws heretofore passed, or that may be hereafter passed, in relation 
to fire, fire and marine, life and other methods and practices of 
insurance. 

@ 2. The chief officer of said department shall be denominated 
the Commissioner of Insurance. He shall be a citizen of this State, 
and shall reside, during the term of his office, at the seat of govern- 
ment, and personally superintend the duties of his office; and shall 
not be directly or indirectly connected with the management or 
affairs of any insurance company. He shall be appointed by the 
Governor, by and with the consent of the senate, and shall hold his 
office for the term of two years; he shall receive an annual salary 
of eighteen hundred dollars, to be paid quarterly, as is hereinafter 
provided: He may employ a clerk to discharge such duties as he 
shall assign him, whose compensation shall not exceed one thou- 
sand dollars per annum, which shall be paid to him monthly, on 
the certificate of the Commissioner of Insurance, and upon the 
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warrantof the Auditor General ; whenever a vacancy shall occur in 
said office of Commissioner, by reason of death, removal, or other- 
wise, the Governor shall fill such vacancy by appointment, by and 
with the advice and consent of the senate, if in session. Within 
fifteen days from the time of notice of his appointment, the Com- 
missioner shall take and subscribe the oath of office prescribed by 
the constitution, and file the same in the office of the Secretary of 
State; and the said Commissioner of Insurance shall give to the 
people of the State of Michigan a bond in the penalty of ten thou- 
sand dollars, with sureties, to be approved by the Auditor General, 
conditioned for the faithful discharge of the duties of his office. 

¢ 38. The Commissioner of Insurance shall possess all the powers, 
perform all the duties and be subjected to all the obligations and 
penalties now conferred by law upon the Secretary of State, or to 
which the Secretary of State is subject, in relation to insurance 
companies, and the formation thereof, under the laws relating 
thereto, so that every power and duty thereby conferred on the Sec- 
retary of State, shall, from and after the appointment of such 
Commissioner, be transferred to and conferred upon the said Con- 
missioner. The Commissioner shall be required to annually report 
the name and compensation of the clerk employed by him, and 
the whole amount of expenses of the department during the year; 
such report shall be made on or before the last day of June in each 
year, and fifteen hundred copies shall be printed for public informa- 
tion and use. 

44. Thesaid Commissioner, with the approval of the Governor, 
shall devise a seal with suitable inscriptions, for his office, a de- 
scription of which, with certiticate of the approval of the Governor, 
shall be filed in the office of the Secretary of State, with an impres- 
sion thereof, which seal shall thereupon be and become the seal of 
oftice of the Commissioner of Insurance, and the same may be re- 
newed whenever necessary. Every certificate, assignment or con- 
veyance executed by the said Commissioner in pursuance of any 
authority conferred on him by law, and sealed with his said seal of 
office, shall be received as evidence, and may be recorded in the 
proper recording offices, in the same manner, and with the like 
effect as a deed regularly acknowledged or approved before an officer 
authorized by law to take the proof or acknowledgment of deeds, or 
filed in the office of any county clerk or clerk of a court of record, 
and all copies of papers in the office of the said Commissioner certi- 
fied by him, and authenticated by the said seal, shall in all cases be 
evidence in all courts of this State equally and in like manner as 
the original; an impression of said seal directly on paper shall be 
as valid as if made on a wafer or wax. 

@ 5. All books, papers and documents, and all other papers 
whatever in the office of the Secretary of State, relating to the 
business of insurance, shall be transferred to the custody of the 
Commissioner of the Insurance Bureau, and be and remain in his 
charge and custody. 
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@6. There shall be assigned to the said Commissioner by the 
Secretary of State, at Lansing, suitable room in his department for 
conducting the business of said bureau, and the said Commissioner 
shall, from time to time, furnish the necessary furniture, stationery, 
fuel, lights, and other proper conveniences for the transaction of 
the said business, the expenses of which shall be paid, on the certi- 
ficate of the Commissioner and the warrant of the Auditor General, 
by the State Treasurer from the fund hereinafter mentioned. 

@ 7. The taxes on premiums from insurance companies shall 
continue to be paid to the State Treasurer, on the first day of 
January, or within sixty days thereafter in each year, and shall be 
upon the premiums which, during the year or part of the year 
ending on the preceding thirty-first day of December, shall have 
been received by any insurance company, or by any person acting 
as agent therefor, both upon policies issued by agents in this State, 
or policies issued at the office of the companies upon application of 
sub-agents or others, or for any individuals or association of indi- 
viduals, not incorporated or authorized by the laws of this State, to 
effect insurance against fire, inland, marine, life, casualty, or other 
losses and risks, or which shall have been received by any person 
for such company or agent, or shall have been agreed to be paid for 
any insurance effected, or agreed to be effected, or procured by such 
company or agent, or against fire, inland, marine, life, casualty, or 
other risks, although such companies, associations, or individuals 
may be incorporated or authorized for that purpose by the laws of 
any other State of the United States, or of any foreign government. 
The State Treasurer on receiving such tax from any company shall 
issue therefor duplicate receipts; one of which he shall deliver to 
the company, and the other shall be filed with said Commissioner. 

@ 8. Itshall be proper and lawful for the Commissioner of In- 
surance to visit any insurance company in other States for the 
examination of its affairs, the expenses in all cases to be paid by 
said insurance companies. 

@ 9. The State Treasurer shall keep all funds received from said 
taxes as a separate and distinct fund for the maintenance of said 
bureau, and all warrants for the salary of the Commissioner and his 
clerk, and for all other expenses of such bureau, shall be drawn by 
the Auditor General upon, and paid out of such fund; and in case 
of any balance to the credit of said fund, in excess of the necessary 
expenses of such bureau, it shall be transferred at the close of the 
fiscal year to the genera] fund of the State. 

210. The Governor shall have the power, and it is hereby made 
his duty, to remove the said Commissioner for neglect of duty, 
breach of trust, incompetence or malfeasance in office, upon reason- 
able cause shown, and in case of such removal the Governor shall 
file in the office of the Secretary of State, and report to the legisla- 
ture at its next session, the reasons for such removal. 

2 11. This act shall take immediate effect. 





MISCELLANEOUS. 


THE JOURNAL, for the next two or three numbers, will contain 
no leading articles, the space being devoted to the Digest and 
Report of a number of important cases now on hand, and to the 
Acts of the State Legislatures relating to Insurance. 


CASES REPORTED. 


We give in this number a full report of six insurance cases. 

In Miller vs. The Mutual Benefit Life Ins. Co., the court decide 
that the agent of a company has power to waive the written con- 
ditions and requirements of the application and policy, and that 
the company is responsible for the misrepresentations of an agent, 
who has been informed of the facts, in filling out these papers, and 
the same doctrine is maintained in Miner vs. The Poenix Ins. Co. 
The decision in another case, North American Fire Ins. Co. vs. 
Throop, Mich. 8. C., decided during the present year, and which 
we shall give in our next number, is to the same effect. These 
cases seem to overrule.the doctrine heretofore held upon this subject. 

In Northrup vs. The Railway Assurance Co., the court decide 
that a passenger walking from a steamboat landing to a railway 
station, in the prosecution of a journey, is, in the meaning of the 
law, traveling by a public conveyance. 

In the case of The Springfield Ins. Co. vs. Brown, the court con- 
strue the word “property,’’ in a clause forbidding alienation, to 
mean the thing insured, and not the interest held as mortgagor. 

Bradley, Admr. vs. The Mutual Benefit Life Ins. Co., is a case 
of peculiar interest. Another case, upon a similar policy, on the 
life of the same person, and involving the same questions, was four 
times before the Supreme Court of Massachusetts, 13 Allen, 308 and 
99 Mass., 317. The question is, whether the proviso that, if the 
assured shall die ‘‘in the known violation of any law of these 
States,’”’ the policy shall be void, applies to a violation of the law 
relating to the civil rights of parties. In Massachusetts it was 
held that the proviso did not refer to a violation of such law, and 
the case was decided against the company. In the present case, the 
decision is the reverse, and in favor of the company, but with a 
dissenting opinion, which we publish. 
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INSURANCE LEGISLATION. 


Connecticut.—The insurance law passed: at the late session of 
the Connecticut legislature, and which will be found in the present 
number of the JOURNAL, provides for the appointment of an In- 
surance Commissioner, whose term of office shall be three years, 
and his salary $3,500 per annum, and expenses while attending to 
his duties outside of Hartford, with incidental expenses of his office 
and necessary clerical aid. He is required to report annually to the 
legislature. The fees to be paid the department are reasonable. 
For valuing life policies, the fee is one cent per one thousand dollars 
of insurance valued. 

Each fire and marine insurance company is required to file an 
annual statement of its condition, and the Commissioner is author- 
ized to address any inquiries to the company in relation to its 
financial condition, which the company is required to reply to in 
writing. It is also the duty of the Commissioner, whenever he 
shall deem it expedient, to examine into the affairs of any such 
company incorporated or doing business in the State, and if its 
stock or assets are found to be impaired beyond a certain amount, 
he may compel it to make up the deficiency, or may petition a 
judge of the Superior Court for an injunction to restrain it from 
doing business. Whenever it shall appear to him that the affairs 
of any company, not incorporated in that State, are in an unsound 
condition, he shall revoke its certificate and make publication of 
the facts. 

No fire insurance company incorporated in the State, or else- 
where, is permitted to expose itself to any loss on any one fire risk 
to an amount exceeding ten per cent. of its paid up capital. 

No fire or fire and marine insurance company from another 
State shall do business in the State ‘‘unless possessed of at least 
$150,000 of cash capital paid up and securely invested.”” Such com- 
panies are requested to file a copy of their charters and a statement, 
to be renewed annually, of the facts required in the annual reports 
of companies incorporated in the State. The capital of any foreign 
fire company shall be considered to be the aggregate value of such 
sums or securities as the company shall have on deposit with the 
department of that, or other States of the United States, held by 
trustees, citizens of the United States, for the benefit of policy 
holders in the United States; and such company is required to make 
detailed statements to the Commissioner in regard to such capital. 

Each life insurance company, organized in the State, is required 
to make an annual report, to include certain specified statements 
and “such other information as the Commissioner may deem neces- 
sary to determine the solvency of such company.’’ In case the 
company shall fail to make such report within the required time, it 
is to be proceeded against as if insoivent. The Commissioner is re- 
quired annually to make a valuation of the policies of each home 
company, and to ascertain the amount of re-insurance reserve, 





78 The Insurance Law Journal. [Sept. 


necessary on account thereof; and once in three years, and oftener 
if he shall deem it necessary, he is to visit each company incorpor- 
ated in the State, and thoroughly examine its financial condition, 
and is in like manner to examine other companies doing business 
in the State, whenever he has reason to doubt their solvency. If 
the assets of any company, incorporated in the State, shall be less 
than its liabilities, he may notify it to cease issuing policies and 
paying dividends on stock, until the deficiency is made up; or he 
may proceed to wind up the company. In case, however, the assets 
are less than three-fourths the liabilities of the company, he is 
required to proceed against it for its dissolution and the winding up 
of its affairs without delay. Each insurance company, not incor- 
porated in the State, is required, before commencing business, to 
furnish a certificate, to be renewed each year, containing a copy of 
the annual report of the insurance officer of its own State in regard 
to its condition, a valuation of its policies, and a statement that it 
has complied with all the laws of the government by whose au- 
thority it was incorporated. In default of such certificate, or if the 
State or country in which it was incorporated shall refuse a license 
upon a similar certificate from the State of Connecticut, the com- 
pany is required to make a report in the manner and form as 
required from companies incorporated in that State, and to submit 
to a valuation of its policies and contracts by the Commissioner. 
If at any time it shall appear to the Commissioner that any such 
company does not possess assets equal to its liabilities, he shall 
forthwith revoke his license to the company and make publication 
of the fact. 

Life policies, for the benefit of married women, the premium on 
which does not exceed $300 per annum, are exempt from the claims 
of the creditors of the person insured. 

Every insurance company, not incorporated in the State, is re- 
quired to appoint one agent in the State upon whom process of law 
may be served. 

The bill seems, in the main, to have been well drawn, but has 
not entirely escaped the effects incidental to a passage through a 
legislature. 


Michigan.—The act of the Michigan legislature establishing an 
Insurance Bureau, provides for the appointment of a Commissioner, 
to hold his office for the term of two years, with a salary of $1,800 
per annum and the expenses ot office, stationery, &c. He is allowed 
a clerk, whose salary is not to exceed $1,000 per annum. The Com- 
missioner is to have all the powers and discharge all the duties now 
conferred upon the Secretary of State in relation to insurance com- 
panies. He also has authority to make an examination of the 
affairs of insurance companies incorporated in other States and 
doing business in Michigan. We publish the act in the present 
number of the JOURNAL. Sam’l H. Row has been appointed Com- 
missioner under the provisions of this act. His office is at Lansing. 
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REPORT OF THE MISSOURI INSURANCE DEPARTMENT.—The 
report of Superintendent King, of the Insurance Department 
of Missouri, occupies about three hundred pages. The second 
part, relating to life companies, is in the hands of the printer, and 
will soon appear. Mr. King reports the business of insurance in 
Missouri as prosperous, and the condition of the companies as 
generally satisfactory. 115 companies are now doing business in 
the State, 43 of which are home companies, and 72 are incorporated 
elsewhere. One company, The Kansas City Fire and Marine, has 
been prohibited from doing business, and is now in the hands of 
the court. Full abstracts are given of the statement of all com- 
panies doing business in the State. 


REPORT OF THE NEW YORK INSURANCE DEPARTMENT.— The 
New York Times of August 24th, says: 


‘We have received advance sheets of the report of the Superin- 
tendent of the Insurance Department upon life and casualty insur- 
rance business in the State of New York. As yet, the text of the 
the fire report has not made its appearance, and unless it is fuller 
and more specific than the life report, now in hand, there is no 
great necessity for its appearing at all. ; 

The twenty-four pages which form the text of Mr. MILLER’s 
life report, are rather remarkable for what they omit than for what 
they contain. Following them, indeed, are several tables contain- 
ing the condensed figures of the companies’ annual statements, 
but in the preliminary text, one looks in vain for anything like an 
analysis of the present condition of the companies, or for any other 
practical views upon the great problem of life insurance. The 
larger part of the report is taken up with quotations from the 
Superintendent’s report of last year, and with the documentary 
history of the Great Western and Farmers’ and Mechanics’ failures, 
all of which were published in the papers months ago, and could 
hardly be deemed worth reproducing here. The omission of all 
memoranda respecting the numerous examinations made by Mr. 
MILLER during the year, of life companies whose condition sug- 
gested inquiry, is particularly to be regretted. The public are 
entitled to know all about these examinations and their results, 
and we submit that it would prove as important information as 
that which tells the story of the two companies which actually 
failed under an investigation. For instance, why are we not 
placed in possession of the results of Mr. MILLER’s examination 
of the Anchor, Craftsmen’s, Hope, Knickerbocker, Merchants’, 
Metropolitan, National, New Jersey, and other companies? Not 
only is no information given on the subject, but no definite reference 
whatever is made to the fact that these companies were examined 
at all. 

The Superintendent charges that the ‘officers of some companies 
are not sufficiently careful to be strictly correct in their statements.’ 
This is a pretty grave accusation, considering the fact that it in- 
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volves a charge of perjury, and, not being specific, lies at the door 
of every one of the officers. Again, we are told that ‘there have 
been some instances of dishonest diversion of companies’ funds.’ - 
This, too, is one of those vague charges whose very vagueness is 
calculated to alarm. Why not give the names of the guilty ones in 
these cases, instead of thus slinging a slanderous insinuation into 
the very midst of the circle? It will hardly answer to say that 
‘public policy does not seem to demand’ the publication of the 
facts, for the retort is a natural one. Why excite public suspicion 
and distrust by vague charges?”’ 


THE Western Insurance Review seems to have been a little 
mixed in its Legal Department, for June: two or three columns of 
the decision in Miller vs. The Mutual Benefit, having ‘‘ got lost” 
in the report of Miner vs. The Phoenix Ins. Co. 


THE Spectator, of New York, announces a new work on Life 
Insurance, by Nathan Willey, Actuary, to be issued from the 
Spectator press in September. 


THE Legislature of Connecticut adjourned on J uly 28th. The 
most important measures adopted were the passage of a general 
railroad law—a new militia law—a new insurance law, which is 
eontained in the present number of the JouURNAL—the re-establish- 
ment of the State Board of Agriculture—the consolidation of the 
New York and New Haven, and the Hartford and New Haven 
railroads, and an appropriation of $500,000 for a new State House 
at Hartford. Charters were also granted to one life, and two fire 
insurance companies. 

A CHANGE of administration is now taking place in the Amica- 
ble Mutual Life Insurance Company, of New York. The man- 
agement of the company has not been satisfactory to a majority of 
the stockholders, and the president, E. Dwight Kendall, has 
resigned. The affairs of the company are undergoing a thorough 
investigation by Mr. D. P. Fackler, consulting actuary. 


Two more English life insurance companies have recently suc- 
cumbed—The Home Life and the English President. 


Tue Connecticut Legislature, at its last session, chartered one 
life insurance company—The Putnam. The principal office of the 
company will be at Putnam, Conn. 

THE St. Louis Circuit Court, at general term, recently decided, 
in the Benton case, that parties to a suit for divorce cannot be per- 
mitted to testify. The practice has heretofore been otherwise. 


Gov. JEWELL, of Connecticut, has given three prizes of fifty 
dollars each, to the Yale Law School, for the three students who 
pass the best examination next year. 

AN Indiana judge has been nicknamed ‘‘Old Necessity,’’ be- 
cause necessity knows no law. 








